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THE SPEAKER (Wr Barnett) took the Chair at 2.15 pm, and read prayers.

SEX SHOPS
Control: Petitions

MR BURKETT (Scarborough) [2.17 pm): I have the following petition which is addressed
to the Honourable Speaker and members of the Legislative Assembly in Parliament
assembled -

We, the undersigned petitioners, axe concerned about the recent proliferation of sex
shops and 'Adult' Video/Book Shops operating within shopping centres throughout
Western Australia. The ready availability of extremely offensive and degrading,
violent and sexually explicit videos and publications in our community is a matter of
grave concern to all responsible citizens, particularly the parents of young children
and teenagers and those who rightly deplore the exploitation of men, women and
children.
Extensive research highlights the destructive arid desensiuising role of such materials
in undermining moral values and encouraging deviant and violent tendencies in our
society. Indeed, such materials are a major factor in fuelling the increased incidence
of crimes of physical violence and sexual abuse in our community.
Further, the distribution of explicit materials which depict and condone various
degrading homosexual and heterosexual activities can only assist the spread of the
deadly AIDS virus, Hepatitis 'B' and other sexually transmitted diseases.

The petition bears 256 signatures and I certify that it conforms to the Standing Orders of the
Legislative Assembly.
The SPE.AKER: I direct that the petition be brought to the Table of the House.
(See petition No 105.)
A similar petition was presented by Mr Trenorden (170 persons).
(See petition No 106.)

VIDEO TAPES CLASSIFICATION AND CONTROL BILL
Amendment: Petition

MR TRENORDEN (Avon) [2.19 pm]: I have a petition bearing 179 signatures which is
couched in similar termns to many petitions which have been presented to the Parliament
concerning videotapes. I certify that it conforms to the Standing Orders of the Legislative
Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
(See petition No 107.)

HOUSE COMMITTrEE
Memberszip

On motion by Mr Pearce (Leader of the House), resolved --

That in order to fill the vacancy on the House Comnmittee created by the resignation of
Mr G.C. Spriggs, the Member for Clonrarf (Mr R.G. Williams) be appointed to that
committee.
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COMMISSIONER OF POLICE: CONFIDENCE
Standing Orders Suspension

MR PEARCE (Annadale - Leader of dhe Howse) [2.22 pm]: I move, without notice -

That so much of the Standing Orders be suspended as is necessary to allow the
member for Subiaco to move a motion expressing confidence in the Commissioner at
Police.

Question put.
The SPEAKER: To be passed, this motion requires the concurrence of an absolute majority.
If there is a dissentient voice when I put the motion, it will be necessary for the House to
divide.
MR MacKINNON (Murdoch - Leader of the Opposition) (2.23 pm]: The Opposition will
not oppose the Government's motion to suspend Standing Orders, despite the fact chat the
notice given to the Opposition indicates that the motion to be moved is critical of some
actions of the Opposition. I point out to the Government that the Opposition does not wish to
stifle debate on any issue of the moment and is happy to accommodate the Government in
this instance, particularly on the basis that it has agreed behind the Chair that it is a motion of
the Government and the Government is quite correctly seeking to suspend Standing Orders.
It is not a metter of public importance and the Opposition has also agreed previously that
such motions should be moved by the Opposition and it is not for Governments to address
such matters.
The SPEAKER.~ I have counted the Howse; and, having satisfied myself that an absolute
majority of members is present, and there being no dissentient voice, I declare the question
carried.
Question thus passed.

Mtion
DR LAWRENCE (Subiaco) (2.24 pm]: I move --

That this House expresses its confidence in the Commissioner of Police and his senior
officers and notes with regret the public attack recently made upon them by the
Leader of the Opposition and his spokesman on police matters.

I move this motion having sat in this House for nearly two years listening to a constant
stream of attack upon the Police Force, and most recently upon the Commissioner of Police.
At the outset I would like to say that I and the Government believe that the police should not
be subjected to political interference, coercion or improper direction. Many of the
observations made by the Leader of the Opposition and his spokesman on police matters, the
member for Mt Lawley, imply either that the police have been or chat they should be
subjected to such political interference.
It is my belief and the view of the Government that the members of the Western Australia
Police Force have a tine record of non-partisan conduct in their duties. They have not been
corrupted and deflected from serving the public interest, as has happened in other places.
such as Queensland. On the other hand, the Opposition is constantly critical of the
performance of the police; it has introduced many motions in this House worded to score
political points off the Minister for Police and Emergency Services, who seems to spark a
florid and irrationally-excessive response from die member for Mt Lawley. However, police
efficiency, management and perfornance are criticised in these motions, since the Minister,
by law or precedent, does not and should not interfere with the operations of the Police Force.
I cake this opportunity to express my dismay and that of the Government at this very public
criticism of the Commissioner of Police and his senior officers. Unfortunately, it is typical of
Opposition spokesmen on police matters, including the official spokesman, chat many of their
remarks are unguarded; they seem unconcerned for the consequences of their criticisms and
in many respects they appear to be opportunists. They will use any Opportunity to score
political pitno matter what damage is done to the Police Force in the meantime. The
member for Mt Lawley, in particular, appears to have no regard for the fact that in the
process of such criticism he undermines the authority of the commissioner, and seriously
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jeopardises public confidence in our Police Force and, in doing so, gratuitously insults a
dedicated and bard-working force.
In the House last week we witnessed the culmination of a series of slanderous assaults on the
Police Forte *which I think shocked many people, both inside and outside the House. First,
both the members for Contesloc and Mt Lawley accused the commissioner of being politically
partisan -- a very serious accusation. They accused him of this following his publicised
remarks in support of random breath-testing. The member for Mt Lawley said that the
commissioner appeared to have become political -- a very slanderous allegation. As always.
the member for Mt Lawley attempted to evade responsibility for his words by saying that he
was simply reporting the views of an unnamed number of members of the public and the
Police Force. If one mead the remarks of the member for Mt Lawley on a number of
occasions in this House, one would reach the conclusion that he is the most contacted
member in the entire Parliament. I might dispute that view although the tactics of a prima
donna would allow him to claim it.

Members of the Opposition adopt a totally inconsistent position in relation to the Police
Force; they insist on the one hand that it should be above political partisanship but on the
other hand that it should respond to directions from the Minister for Police and Emergency
Services, If the commnissioner expresses his views about proper road safety, management and
techniques to reduce the road carnage, he is regarded as political. In my view that is like
saying that the Commissioner of Health should have no opinion about the desirability, for
example, of introducing policies and methods which will reduce smoking and hence heart
disease and cancer.

The member for Cottesloe was even more extreme, if that is possible, in his attack on the
Commissioner of Police and senior officers. Quoting from reports in the Press, the member
said that the commnissioner was adopting a dangerous course in speaking as he had about this
matter. He also accused the commissioner of undermining the commitment of his own
people, suggesting that the commuissioner was not doing his job in directing and managing the
Police Force. The member for Cotteslee further argued that the commissioner's comments
about the desirability of introducing random breath-testing indicated that he had become
involved in an essentially political debate and, in so doing, in the view of the member for
Cottesloe he was undermining his police officers. In a more threatening manner -- we have
come to expect this tone from members of the Opposition -- he pontificated that we should
have "no more such comments from the commissioner". He said it was unwise in the
extreme for the commissioner to have adopted that course of action. I am not sure what the
consequences of such a lack of wisdom might be in the futre.

The member for Cottesloe also managed to imply that the commissioner is not paying
attention to the advice of his senior officers who are expert in traffic matters, when he
asserted that the police have said for a long time that random breath-testing will not produce a
better result, despite the fact that the commissioner has on many occasions publicly said that
he believed that it would.

I want to support the independence of the police, but not in a way that the Opposition does; it
is prepared to support the police only when its members agree with the actions and views of
the police. God help us if the Liberal Party is ever in charge of the Treasury benches again.

In the debate on random breath-testing the member for Vasse also joined the scurrilous attack
on the Police Force and the commissioner, and accused the Government of "sooling the
police on to innocent people". It demonstrates that he has a very low opinion of police
officers and those who manage them, the senior officers and the commissioner. He insulted
them by implying that they can be manipulated and directed at the Minister's whim; that they
do not cherish their independence and are unable to resist any political interference. I regard
that as a highly insulting description of the Commissioner of Police, his senior officers and
the force.

If police morale has been dented in the last few months it has been by the actions of the
Opposition, the Leader of the Opposition and the Opposition spokesman on police matters. If
we have problems with police morale it is almost certainly the result of constant harping and
unjustified criticism from the Opposition. It is fair to say considerable anger may exist
among officers of the Police Force as a result of attacks being mounted on the Commissioner
of Police and senior officers. As loyal serving members they would not wish to see their
supervisors criticised in this way.
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Public reaction underlines the irresponsibility of the actions taken by members opposite;
claims by the Leader of the Opposition who joined in the fray, and the subsequent mnedia
coverage. Claims by the member for Mt Lawley were described by a Channel 9 journalist as
an unprecedented attack on the Commissioner of Police . I agree with that comment. The
programme actually presented excerpts of the interview of the member for Mt Lawley and the
Leader of the Opposition in which the member for Mt Lawley added further insult to hi
already derogatory comments made in thiis House, by suggesting that the police should start
by looking at supporting their own men, so that they could work in an effective way - again,
a not too-veiled criticism of the efficiency and commitment of the Commissioner of Police.
The Leader of the Opposition then joined in and said it was not the commissioner's job to
become involved in political arguments. In other words, the members, by their criticism,
were insinuating that the Commissioner of Police was a lackey of the Government who was
not doing his job in a non-partisan and effective manner. They effectively called the
Commidssioner of Police a liar in debate in the Assembly on Tuesday, 15 November, when it
was claimed the Comnmissioner of Police recognised that the present law in respect of random
breath-testing is effective, despite the fact that on every opportunity the Comnmissioner of
Police has made it very clear that he thinks random breath-testing is a method that the Police
Force needs in order to effectively combat the toad carnage.
Members opposite to dare have shown little concern with the effectiveness of the Police
Force, with the morale of the Police Force, and with supporting the tine men and women of
the force in this State. I am very disappointed that people who would claim to support the
members of the Police Force - as they do on many occasions - ame constantly undermining
the morale and support they should enjoy. I commend the motion before the House and
express the confidence of the Government in the Commissioner of Police and senior officers
of the Police Force.
Government members: Hear, hear!
MRS HENDERSON (Gosnells) [2.33 pm]: I second the motion. This is the most
politically-serious error that I have seen the Opposition make in my five years in this place. I
am absolutely delighted that the Opposition shows this proclivity for this kind of enror. The
Opposition has made some monumrenta blunders and this has to be one of the worst it has
ever made in this place. If the Opposition continues to perform in this way it will ensure that
this Government stays in power indefinitely. It is unprecedented in the history of this
Parliament for an Opposition spokesman on police matters to publicly criticise and seek to
undernine the Commissioner of Police in the eyes of every police officer in the Stare, from
the most junior to the most senior. To do so, is an unforgivable action by a member of
Parliament in this House. For an Opposition spokesman to do so, is beyond belief.
To suggest political motives for the Commissioner of Police's statements in support of
random breath-testing is ludicrous- The suggestion will not work; it will not underine the
Commuissioner of Police because every police officer in this State knows through day-to-day
work exactly what is involved in attending road accidents. These officers are the people who
attend accidents and haul the bodies our of the vehicles. They are the people who see the tomi
and bleeding limbs of those who are seriously injured. They recognise the all-too-famniliar
smell of alcohol on the breath of the driver of the vehicle. Their jobs also involve the most
unenviable task of the knock in the middle of the night; the knock that every parent, husband
or wife dreads above all else; the knock to tell them that a family member has been killed or
seriously injured. The police officers also see at first hand in their day-to-day work how the
innocent road user who abides by the rules of the road dies at the hands of the inebriated
drver.
My knowledge of road accidents and road safety is probably minimal compared with the
police officers who deal with them every working day. If the most senior police officer in
this State recommends the introduction of random breath-testing to save lives; if at the same
time there is no compelling, overwhelming reason that negates that, I am prepared to accept
the recommendation of the Commidssioner of Police.
I totally disagree with the Opposition spokesman when he seeks to question the motives of
the Commissioner of Police in commenting on a matter which is intimately involved in his
day-to-day work. I can understand an Opposition spokesman questioning the motives of a
senior public servant who might seek to comment on a matter outside his immediate sphere
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of infuence, but to say that the Commissioner of Police was politically motivated in making
his commnents in support of a matter which is at the very heart of his day-co-day work - work
which the public considers to be perhaps one of the most important tasks undertaken by the
Police Force, particularly at this time of the year -- is a thinly-veiled attempt to cover up the
Opposition's monumental misjudgment in opposing random breach-testing.
The public supports the Government in its desire to introduce random breach-resting. The
public knows the Governiment is correct. The problem is the Opposition is not prepared to
back down, or prepared to say a mistake has been made. Last Tuesday the Opposition
criticised the Government for apparently changing its position on random breath-testing. If
the Governmnrt has changed its position over three years, it has shown itself to be big
enough and flexible enough to do so. The Government has never claimed a mortgage on
wisdom on matters which come before this House. If, on the advice of the Commissioner of
Police and others, the Government has decided to change its position, that is the hallmark of a
successful and sensitive Government.
A rigid Opposition which adopts a position which is blatantly wrong; an Opposition which is
unable to provide the evidence to support that position. and then attacks the most senior
officer of the Police Force in this State, underlines its total inability to deal with mactens
which come before this Parliament. The attack was a most cowardly one on a person who
could not defend himself. The attack was desirned to draw public attention away from the
Opposition's own political error. The people of Western Australia will not forger; nor will
the families of those persons killed or injured over Christmas.
In December 1982, the Government of New South Wales introduced random breach-testing.
The Police Force in that State was directed to enforce the law in a vigorous and visible
manner, and the number of fatal traffic accidents fell dramatically in December 1982, and
January and February 1983.. The numbers fell from a December average over six years of
102 to 73 in December 1982. S imilarly they fell from a January avenage of 90 deaths to 67 in
January 1983; from a February average of 801 deaths to 47 in February 1983 and from a
March average of 95 to 82 deaths in March 1983..
An Opposition member interjected.
Mr Brian Burke: They may be better for the changes.
Mrs HENDERSON: They may be better but the member cannot deny that that move led to a
radical drop in moad deaths. If the member says that because we start off in a better position
he is not prepared to support any improvement I would say he has given up.
Several members interjected.
The SPEAKER: Order! Members, it is only the beginning of the week and it would be nice
if when I call for order, we have a little order for a few midnutes.
Mrs HENDERSON: The Opposition has made a monumental error of judgment. The
Opposition is aware of that and is looking for a scapegoat. The attack on the Commissioner
of Police was a cowardly one. The Opposition spokesman on police matters should publicly
apologise for having accused the Commissioner of Police of acting in a partisan way. If the
spokesman is not prepared to offer that apology he should resign.
Government members: Hear, hear!
MR CASH (Mt Lawley) [2.40 pm]: The Opposition cannot support the motionin its present
form. As members are aware, it reads "that this House expresses its confidence in the
Commissioner of Police and his senior officers" and then goes on to talk about ocher matters,
one in particular being the claim that there was a public attack on the Commissioner of Police
by the Leader of the Opposition and myself. The part of the motion to which the Opposition
can agree is that part which states --

That this House expresses its confidence in the Commrissioner of Police and his senior
officers.

There is no question about that, and that has been ably demonstrated by the Leader, by me as
Opposition spokesman on police matters, and by the Leader and members of the National
Party over past years. The Mansard record shows clearly that the Opposition comes up as an
all-time winner for the way in which it has supported the Police Force in Western Australia -
there is no question about that whatever.
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If I have time I will mention individually each member of the Government and some of the
detracting comments chat they have made in recent years in respect of the Western Australian
Police Force.

Mr Blaikie: What about Roeboune?

Mr CASH: I did not want to eater into personalities, but the member for Vasse has asked,
"What about RoebourncT' If members want a clear example of a member of Parliament
interfering with the operations of the Police Force they have only to look at the situation in
relation to the John Pat inquiry at Roebourne. It has been well recorded in newspaper
articles, and in the records of this House, chat a Government member of Parliament was
accused of making what were alleged at the time to be inflammatory statements against the
Police Force. 1 turn now to the record of the Opposition.

Mr Peter Dowding: A little bit of smear.

Mr CASH: When one mentions the word "Roebourne" or the name "John Pat" the Minister
for Works and Services cannot contain himself. As has been said before, he goes white. H-as
he something to hide in respect of the inquiry, I wonder?

Let all Government members know that the Opposition has the greatest pleasure in saying
that it supports absolutely the Western Australian Commissioner of Police and his senior
officers. The Opposition is on record in this place as having said that before, and has
demonstrated chat by notice of motion and by motions of public importance in this House in
which it has sought that the Government stand and be counted in relation to its supporting the
Commissioner of Police in this State. But what has happened? Every one of the propositions
that I have put to the Government has been defeated. The Government has never once
supported a proposition chat I have raised on behalf of the Opposition in this House in
support of the Police Force.

It is interesting to note, and I am sure all Opposition members have already recognised this,
that instead of the Minister for Police and Emergency Services moving this motion -- having
on Friday had a shot at the Opposition and me in particular about statements made, which
went down badly because no-one knew what he was talking about -- two junior backbenchers
were required to carry cte Government's motion.

Mr Burkett: Junior backbenchers with moire ability than anyone on the other side of the
House.

Mr CASH: I am sorry that the member for Scarborough interjected in that manner, because I
was about to pay him a compliment; that is, I was about to say that when this matter was
raised in the Labor Party room they could not get any takens to speak on behalf of the
Government, and had no member prepared to stand and criticise the Opposition for the good
work that it has done on behalf of the Police Force in this State. In the end -- I suspect under
some duress -- the member for Subiaco and the member for Gosneils were required to speak.
Does the member for Scarborough support this motion? He knows of the support that the
Opposition has given the Police Force, because both he and I have been complimented on the
way in which we have dealt with the Police Force in this State over the past few years. I have
said before in this place that when it comes to supporting the police the member for Collie or
the member for Scarborough would make a much better Minister for Police and Emergency
Services than would the present incumbent, a statement supported by rank and file police
officers around this State. This is something that the Government cannot deny -- or does it
deny it?

Mr Peter Dowding: No-one at all wants the member.

Mr CASH: The Minister for Works and Services should take that up with the members for
Scarborough and Collie, because they know in their hearts that that is the truth.

One of the reasons the Opposition has nothing to fear when it comes to declaring its support
for the Commissioner of Police, senior police officers, and all other police officers
throughout Western Australia, is that I have had the opportunity to travel around this State
and speak to police officers and have found out exactly what they believe the real situation to
be.

When one looks at the sort of statement that appeared uinder banner headlines in the Sunday
Times of 21 September 1986 one sees the following: "...Mr Hill, accused senior police
officers of being disloyal".
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Mr MacKinnon: Who said tar?
Mr CASH: The Minister for Police and Emergency Services labelled senior police officers as
disloyal.
Mr MacKinnon: Where was the member for Subiaco when that was said?
Mr CASH: I do not know;, perhaps the member for Subiaco does not want to talk about such
things. Perhaps the member for Gosnells does not want to recognise this. I am happy to send
the member for Gosnells a copy of it, if she wishes to look at it.
Mr Peter Dowding: What is the date?
Mr CASH: It is dated 21 September 1986. 1 think dhat the Minister seeks to make the point
that thar Press statement is more than 12 months old, so I will list one dared 21 September
1987, only a couple of months ago entitled "Police give Hill a thumbs-down." That was a
thumbs-down to the currnt Minister for Police and Emergency Services.
Mr Court: There is silence on the other side.
Mr CASH: There is silence because it is easy to go to t papers in this State to find articles
reining to police operations which outline criticisms of this Minister for Police and
Emergency Services.
Mr Bryce: A great source of research.
Mr CASH: I thank the Deputy Premier for his comment, as it was not hard to find comments
critical of the Minister for Police and Emergency Services. That article in The West
Australian of 21 September 1987 states -

The Stare Government was accused yesterday of interfering in Police mattens on an
unprecedented scale..

Whiat does the Deputy Premier say about that? Does he deny thar? I repeat that under that
banner headline "Police give Hill a thumbs-down" it stated that the Governuent was accused
of interfering in police martens on an unprecedented scale.
Mr Bryce: Who said that? I be: that it was the member for Mt Lawley who said that.
Mr CASH: As soon as the Deputy Premier composes himnself and recovers from his
hysterical outburst I will tell him that it was said at a special general meeting of the Western
Australian Police Union at Gloucester Park. It is the Police Union in Western Australia and
not the member for Mt Lawley who said that; the member for Mt Lawley is well known for
his support of the police, One has only to go to the newspapers to see the condemnation of
this Minister by police in Western Australia and, more than that, by the public in this State
who well recognise that this Government has failed to support its Police Force-
Several members interjected.
The SPEAKER: Order! Order! Members, you know the rules. If you want to interject, that
is fine. Although they are disorderly, they are, so far as I am concerned, acceptable. But
members should interject to the person on his feet; they should not have an argument across
the Chamber.
Mr CASH: I recognise why the Government, now having moved this motion and now
having regretted moving the motion, wants to try to interject so that I cannot be heard, but I
want to continue. To the member for Moore, who asked me, "Are there any more?" the
answer is yes. On 26 September this year, just over two months ago, The Western Madl said
in its editorial, "Minister for Police must end conflict." The Western Mail ran through the
conflict that existed between this Minister, this Government, and the Police Force. It went on
to say that society is the big loser when law-makers and law enforcers are at loggerheads.
But, more than that, here is a statement made on 22 September 1987, only a couple of months
ago. It was a banner headline, "Union is irrational, says Burke." What is it all about? If we
do not have the Minister for Police and Emergency Services attacking the Police Force in
Western Australia, we have an attack by the Premier.
An Opposition member: Putring the boots in.
Mr CASH: Putting the boots in; and recently, when the Minister for Police and Emergency
Services was in Kalgoorlie again attacking the Police Force in respect of a regrettable death
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that occurred in that gown less than three weeks ago, I said it was a case of police bashing and
that the Minister for Police and Emergency Services had better stop his police bashing
because it was not going down particularly well, either in the Police Force or with the public.
They were not prepared to accept that sort of treatment.

I return to the motion. It says that this House expresses its confidence in the Commissioner
of Police and his senior officers. I repeat, the Opposition is prepared to support that much of
the Government's motion. We are proud to support it because it is our real position; it is the
position that I have stated in this House over and over again in the past two years. Every time
I have talked about the problems of the Police Force in Western Australia -- the problems that
have been created by the Government's lack of support of that force -- I have said that I
supported the commissioner and his senior officers. The interesting point is that the senior
officers of the Police Force well know of my support and the Opposition's support because
on many occasions they have come forward and asked me to keep going. They have asked
me to continue to raise the lack of support of this Government, and have urged the
Opposition to continue to support them so that morale in the Police Force will be maintained.

As to the public attack that is alleged, all I can say is that it is an allegation in the minds of the
members for Subiaco and Gosnells. I say it is only an allegation because they proved nothing
by their comments. In fact, at one stage of the game they both drifted off into general
discussion on random breath-testing and other problems in Western Australia. If one had
looked at the clock one would have seen that the member for Subiaco spoke for only nine
minutes - that is all she could muster in support of her motion -- and the member for
Gosnells spoke for even less time.

Several members interjected.

The SPEAKER: Order!

Mr CASH: Mr Speaker, listen to the jackals cry! We have them on toast on this one. They
have made a terrible mistake because as the Opposition spokesman on police matters I
believe that, of all of the people in this House, the work done by the Leader of the Opposition
and by the Opposition as a whole clearly shows that our support for the Police Force in this
State is far greater than that of the Government. I know that that also extends to members of
the National Party. How often do we have the Leader of the National Party and the member
for Avon in particular standing up and also supporting the Police Force in Western Australia?
All the time they join with the Liberal Party in supporting the Police Force. The Government
has come a cropper with this motion. It was ill-conceived; it was probably conceived in
desperation because the Government realised it has a lot of problems that the public are
waking up to and it wants to try to distract some of the comments that have been made in
recent times.

Mr Crane: It was not even well read.

Mr CASH: Indeed, it was not well read.

Amendment to Motion
I have said that the Opposition supports the Commissioner of Police and his senior officers,
and all officers in the Western Australia Police Force. Accordingly, I move --

To delete all words after "officers".

MR COWAN (Merredin -- Leader of the National Party) [2.56 pm]: I second the
amendment. I am very disappointed that the Government yet again has sought to use this
Parliament to launch a diversionary tactic.

Several members interjected.

The SPEAKER: Order! Let us have the first part out without any interjections.

Mr COWAN: After nearly five years of watching this Government in operation, one of the
first things one realises is that nothing is done without a reasonable intent. Clearly in this
case one has to find out why it is the Government has taken this action. All one has to do is
turn to the front page of today's The West Australian, where there are a couple of matters
which this Government has been dealing with or in which a Government agency or statutory
authority has become involved. I refer to the State Government Insurance Commission's
investment in BHP. Quite clearly those issues hurt this Government and it has decided to

7419



find some reason to create a bit of a diversion to take the mind of the public off some of the
issues in which the Government has been involved. The Government picked two beauties -
the salaries of members of Parliament, which of course imtmediately creates outrage among
the public; and the growing road coil.
Mr Wilson: The Government got a fair bit of support from die Opposition on the question of
MPs' salaries.
Mr COWAN: The point is, the Government raised those matters to divert public attention
from a couple of areas where the Government has not been doing too well.
Dr Gallop: You are starting to sound like an academic - you had better watch out.
Mr COWAN: If that is the case, I am speechless -- I arn absolutely shocked because that is
the last thing I would want to do.
The member for Mt Lawley has quite clearly demonstrated that there have been actions in the
past where even the Minister for Police and Emergency Services has made some fairly
uncomplimentary remarks about the police in general. I cannot say with any accuracy
whether he has directed them at the commissioner.
Mr Brian Burke: Never.
Mr COWAN: I do not think he has, but the principle remains that the Minister has made
many uncomplimentary remarks about the police.
Mr Gordon HI: Never.
Mr COWAN: I would suggest to the Minister that his comments about what happened in
Kalgoorlie after that tragic death at dhe Kalgoorlie lock-up were uncomplimentary about the
police and there must be other occasions where that has occurred. But, above all of that, what
I am saying is that theft have been occasions when the Minister has made some
uncomplimentary remarks about the police which are a reflection upon the commissioner
because he has to accept the responsibility for die Police Force.
Mr Brian Burke: There is a fundamental difference between saying that sort of thing and
accusing the commissioner of acting politically. I heard the member for Mt Lawley on
television and he said the Commissioner of Police was acting in a politically partisan way.
That is a completely different thing.
Mr COWAN: It is clear to me that this Parliament has a right to debate and discuss matters
as important as the function and performance of die police and the commissioner, and it has
the right to discuss things like random breath-testing, which we have done. I suggest that to
some extent the commissioner, in discussing an issue which is highly political, has to act in a
political way. His response can be interpreted as having political connotations.
Mr Brian Burke: A party-political perspective is different from a political perspective.
Mr COWAN: Can we talk about some of the comments chat have been made about whether
the commuissioner has been acting in a political sense? The member who seconded this
motion claimed the comments made by the member for Mt Lawley were a cowardly act. If
that is going to be the principle around which we determine whether something is cowardly
or not, the comments the Premier made last T7hursday about the Deputy Leader of the
Opposition's family were equally cowardly.
Mr Brian Burke: The Deputy Leader of the Opposition is here to answer for himself and to
argue and debate the matter, the Police Commissioner is not.
Mr COWAN: Is the Deputy Leader of the Opposition's brother here? He is not.
Mr Brian Burke: No, he is not. Are all those people whose character he has assassinated
here?
The SPEAKER: Order! The member for Mt Lawley has moved to delete all words after
'.officers". I have allowed some flexibility at the beginning of this debate; I think it is
necessary, but we need to get back to that which we are supposed to be talking about -
whether the words should be deleted.
Mr COWAN: The National Party is very pleased to be able to second the amendment moved
by the member for Mt Lawley. Clearly the whole question of whether we have confidence in
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the Commissioner of Police and his senior officers relates to the introduction of random
breath-testing. We have had for some time in Western Australia - perhaps the member for
Mt Lawley could tell me when section 66 of the Road Traffic Act was amended - legislation
to allow police to conduct a de facto form of random breath-testing.
M~r Cash: Since 1974.
Mr COWAN: I think the member for Gosnells mentioned that we need random breath-
testing and what a wonderful thing it was for New South Wales. New South Wales is not
Western Austraia thank God. We have had here since 1974, as I understand it - I thought it
was later but I will accept the member for Mt Lawley 'a advice as accurate --

Dr Lawrence: Isn't there some risk in that?
Mr COWAN: Of course, but it does not matter whether it was 1918 or 198 1; we have had a
form of de facto random breath-testing for a period of time.
There is no way the National Party would support the system which was proposed by this
Government. If we are going to give power to the police - and we understand the
commissioner and his officers must have that sort of power - they should be accountable in
the time they are using that power. There is no way that the National Parry would allow a
system of random breath-testing which did not provide the motorist who was stopped with
some form of certificate to indicate quite clearly who the police officer was and how he could
conduct himself while he was using that power. We do not accept in any way, shape or form
this idea of having some assembly line mentality which says that police can stop whoever
they like, as often as they like, wherever they like, and rn them through the mill as quickly
as possible. That is not acceptable to us.
To my knowledge no member of the National Party has ever made any comment which could
be considered to be derogatory of the Commissioner of Police, or for that matter of his senior
officers. For that reason we find it very easy to support the amendment moved by the
member for Mt Lawley. If the Government is going to start talking about increasing police
powers to reduce the road tonl we accept and acknowledge that one of the major functions of
the Police Force is to combat the road toll. However, we argue that the police have enough
power now. They do not need greater powers to combat drink drivers, speeders, or other
people who infringe the Road Traffic Act.
The Government should remember one thing: In the very near future the Police Force will
move to a 38-hour week, and that will cause a great number of difficulties for those people
who are responsible for determining rosters to ensure we have adequate policing, not only of
the roads, but also all those other areas of responsibility of the Police Force. Through this
Christmas period it might be appropriate to place more officers on the road, and that is
usually done, but the Minister should remnember there are many other functions of the force,
and to some extent the public have the feeling that those other funactions are being ignored.
That needs to be addressed because members of the National Party may find themselves
representing a constituency which has a police officer who is required to cater for that area
and discovers that he does not have the staff to run up a roster. What will happen in a one or
two-man station? Will it be closed? Will the people in those electorates be denied access to
the station, or have an unmanned station and have to drive 50, 80, or 100 kilomrneres up the
road? That sort of question needs to be addressed.
I am greatly disappointed with the general attitude of the Press in that it has fallen for the old
three-card nrick. The Press should know as well as anybody in this House that when things
are not going too well for the Government it comes up with a diversionary tactic.
Mr Brian Burke: That is not fair. The MPs' wages was something I have said time and again
for two years.
Mer COWAN: We are really concerned about Mips wages, and I share the Premier's view
about members' salaries, but having shared that view I would not introduce legislation to
amend the Parliamentary Superannuation Act the next day. It is the same old diversionary
tactic.
The SPEAKER: Order!
Mr Wilson: It is an insult to the Press.
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Mr COWAN: 1t is not. We have seen the Government not going so well in the last month or
so, and it had to come up with something. This is one of die two "somethings", and it has not
worked. There have been many occasions on which the public have said that die popular
thing to do is such and such. Governments have always rejected thar, saying. "We do not
govern on popularity and opinion polls; we do what we think is in the best interests of the
State."
The National Party believes the police have enough random breath-testing powers, or do facto
random breath-resting powers if that is what members want to call it. There is no need for
tham to change. The National Party has every confidence in the Commissioner of Police and
his staff to be able to do their job with the powers they already have, without extending diem
in any shape or form.
MR BURKETT (Scarborough) [3.11 pm]n: I oppose the amendment moved by the member
for Mt Lawley and support the motion moved by die member for Subiaco. The Opposition is
saying that it did not level any criticism at the Commissioner of Police. A blind man could
see it and a deaf man could understand what is going on and would know tha the Opposition
has criticised the Commissioner of Police, Brian Bull, simply because of his stand on random
breath-resting. The member for Cottesloe has disappeared from the House, but he publicly
slammed Brian Bull by saying that his support for random breath-testing was a political
action.
The Leader of the Opposition and the member for Mt Lawtey were keen to read headlines
from the newspaper which go back as far as 1986. However, there is a beaur article by
Martin Saxon in tonight's Daily News which is headed "Libs' dilemma on breath test", and
reads -

Some Opposition MPs, including leader Barry MacKinnon, are said privately to
support random breath-testing.
This is despite the Liberals' public rejection of the idea.

A reliable party source said -
Opposition members are reading the article and no doubt they are more embarrassed than the
Minister for Police and Emergency Services was when he read the other headlines.
Mr Bradshaw: You are not trying to tell me that you have a 100 per cent agreement in the
Caucus room.
Mr BURKETTl: I am talking about the attack of the Liberal Party's leading lights on the
Commissioner of Police. He would be one of the most non-political Commissioners of
Police Western Australia has ever had. How would members opposite like to defend Owen
Leitch? He is so far to the right he makes Genghis Khan look like a communist and he is still
a spokesman for the Liberal Parry - but he was not political! I just heard a member opposite
moan like Sir Les-
I refer members to the General Office of Road Safety. Department of Transport and
Communication's monthly statistics. Last week we heard the Leader of the Opposition say
that no-one wanted random breath-testing, it was most unpopular and the Opposition knew
what it was talking about. I imagine that the Federal Office of Road Safety knows what it is
talking about. In its most recent survey on drink driving, people were asked whether they
agreed or disagreed with random breath-testing of drivers. Only five per cent disagreed
compared withlIl per cent in 1986.

Point of Order

Mr CASH: Mr Speaker, I draw your attention to the amendment that is before the Chair and
ask that you direct the member for Scarborough to at least attempt to speak to the amendment
and not range too widely.
Mr Gordon Hill: He is talking about the same thing Hendy Cowan spoke about.
The SPEAKER: I was wondering whether the member for Mt Lawley was really senious.
Mr MacKinnon: The motion has nothing to do with random breath-testing.
The SPEAKER: The motion before the Chair is one that all words after the word "officer" be
deleted. Technically, were I to rule in favour of the member for Mt Lawley we probably
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would not have a debate until we dispensed with the amendment one way or the other. In any
event, we will have this debate and whether we dispense with the amendment firs: and have
the debate afterwards, or allow some minor amount of flexibility and have it now is up to the
House. I will allow a minor nmount of flexibility as long as members speak fairly closely to
the original motion.

Debate Resumed
Mr BU2RKETT': The reason I have spoken in the way I have is that Mr Bull's stance on
random breath-testing has upset senior members of the Opposition and they have publicly
slamnmed him.
In those States without random breath-testing only 12 per cent of the people in Western
Australia and seven per cent of the people in Queensland disagree with random breath-
tesring. Last week we were told by the Leader of the Opposition that the proposal for random
breath-testing was most unpopular in this State. In 1986 in Queensland 19 per cent of the
population disagreed with the introduction of random breath-testing and in 1987 only seven
per cent disagreed with it. In 1986 in Western Australia 23 per cent of the population
disagreed with random breath-testing and in 1987 12 pet cent disagreed.
I refer now to death and injuries on the road and the critical issue of legislative action and law
enforcement. There has been increasing evidence that random breath-testing in New South
Wales -- it is interesting that some of these statistics are contrary --

Mr Bradshaw: What has this to do with the amendment?
Several members interjected.
Mr BURKETT: It was over the issue of random breath-testing that members opposite
slammned the Commnissioner of Police.
Mr MacKinnon: That is no: what the motion says.
Mr BURKETTl: The Leader of the Opposition would be embarrassed to see his wimpish
photograph in the paper this evening beside such a story. He will be further embarrassed
when I give some statistics which run contrary to what he said in this Rouse last week. No
wonder he was away from this House sick for a couple of days.
There is increasing evidence that random breath-testing in New South Wales has actually
achieved what many people though: was impossible. It has had a permanent deterrent effect
and at least one driver in three is tested each year. Other jurisdictions should follow this
example if they are to achieve cost-effctive success with enforcement programmes.
When Western Australia had its road blitz the police tested one in six which is a 50 per cent
performance. Evidence from random breath-testing in New South Wales showed that the
effect of this enforcement measure actually intensified in the first year of operation. It was an
achievement thaa has not been matched in any ocher State or nation for any offence. Random
breath-testing results in a permanent reduction in alcohol-related crashes only where it is
implemented in full -- sustained media coverage, breath-testing of at least one driver in three
and maintenance of the entire programme over a certain time.
The Leader of the National Party, for whom I have an extremely high regard, said that in
Western Australia we have no problems because the death toll is decreasing- That is okay,
but my wife suffers chronically from asthma and she was so sick on Sunday that I had to race
her to the doctor. Mr Murray-Wellington would appreciate this because he is a chemist:
Despite the fact that she has taken certain drugs for 47 years I could see that she needed
something else. If Western Australia's road toil is decreasing without random breath-testing
and in other States it is reducing markedly because of random breath-testing --

Mlr Cowan: What is the differeuce between what we have now and random breath-testing?
Mir BURKETT: What we have now is a de facto arrangement and it is not good enough.
Several members interjected.
Mr BURKETT: The point is that the police are testing one person in every six via road
checks and in New Southi Wales the police are checking one in three because of random
breath-testing.

Several members interjected.
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Mr BUR.KETT: I am nor asking for booze buses. I will give some statistics to the House
which even the member for Avon will understand.
nhe motion condemns the Opposition's attack on Brian Bull because of his stance on random
breath-testing. Are members opposite attacking himf because he is a Catholic?
Mr MacKinnon. That is not what the motion said at all.
Mr BURKETT: It is time the Leader of the Opposition went off sick again.
I refer now to the impact of random breath-testing in New Souuth Wales and the effect on the
road toll. Most importantly, there has been a marked reduction in the number of people
killed and injured in road accidents in NSW. although an economic downturn which was
most severe during the first year of random breath-resting makes it difficult to determine the
net effect of random breath-resting. The appalling proportion of fatally injured drivens, with
a legal blood alcohol concentration, is strong confirmnatory evidence of this impact. With
reference to the cost-benefit analysis, the estimated savings to the community associated with
a reduced road toil was well in excess of, and appenrd to warrant the cost associated with,
the implementation of random breath-testing. I could refer also to the report on annual road
safety researches; I could go through all the statistics that have been compiled on this subject
and they would prove that the Opposition was wrong to attack Brian Bull. It attacked him
because of his stance on random breath-testing.
The Liberal Opposition thinks it is on a winner. One of Western Australia's most eminent
orthopaedic surgeons spoke to me on Saturday night. I doubt if this man would have voted
Labor in his life. HeI said, "What is wrong with the Opposition? It is letting commonsense be
clouded by its political viewpoint." He said, "Random breath-testing must be introduced.
You do not just look at 200 or 300 peopie killed; you look at thousands who are maimed and
left crippled as a result of drink drivers."
Several members interjected.
Mr BTURKETT: No, we are looking at resting one in six. In New South Wales they test one
in three. The Leader of the Opposition said last week that nothing has happened in New
South Wales; the road toll has not improved since the introduction of random breath-testing.
During the four years before random breath-testing, according to New South Wales statistics,
5 [37 people were killed. In the four years since random breath-testing - 1983-87 -- 4 089
people were killed, a reduction of 20 per cent.
Mr Stephens: Western Australia is still ahead.
Mr BURKETT: I think it is even outlined in the newspaper. Victoria, four years prior to
random breath-testing --

The SPEAKER: Order! I need to point our two things. I am quite convinced that the
member going to show how this relates to the matter before the Chair in a very short space of
rime. I also want to draw his attention to the fact that there is a matter on the Notice Paper
directly related to what he is talking about. While it is difficult for me to say he must not talk
about this at a in the context of this motion it is also difficult for him to talk about it. I need
the member fairly quickly to show us how this relates to the matter before the Chair.
Mr BURKEflT: Thank you, Mr Speaker, for being so fair and just again. As I said before,
the statistics show, New South Wales 5 137 deaths before random breath-testing; 4 089 after.
Victoria, 3 589 deaths before random breath-testing; 2 660 after. South Australia, 1 093;
1 018. The Leader of the National Parry, for whom I have the highest regard, said we do not
need RBT because our road toil is coming down. It did come down.
Mr Cowan: I thinklIsaid it was less.
Mr BURKETE: In 1974 the road roil was 334; in 1.975 it was 304; in 1978 it went up to 335.
We are performing better than the other States, but by random breath-testing one vehicle in
three, by how much more will we improve it?
I cannot support the amendment moved by the member for Mt tLawley. However, I support
fully the motion moved by the member for Subiaco. The reason the Opposition publicly
attacked Brian Bull, the Commissioner of Police, was simply because of his stand on random
breath-testing. The Leader of the Opposition said, and he has said it more than once, that
those States with random breath-testing have not performed any better. The statistics I have
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quoted prove that he is quite wrong, and the Opposition, not only in this instance but also in
many other instances, should stop being puppets of outside influences. With random breath-
testing they have been puppets of the hotel industry. I hope that none of the loved ones of
members opposite is ever knocked down, killed or maimned by a drink driver. How will they
ever measure that in dollars and cents against the donations they receive as a political party?
I oppose the amendment.
MR TRENORDEN (Avon) (3.24 pm]: I support the amendment. We have heard a lot
about the morale of our Police Force. 7Te member for Subiaco said there had been constant
carping criticism of the police on this side of the House. She talked about concern for their
morale shown on this side of the House. But what is the Government doing about morale,
particularly in the country areas? What about the lack of staff?
Several members interjected.
Mr TRENORDEN: At the moment in the country areas there is a series of difficulties, and
many districts have difficulty meeting their rosters. With the 38-hour week comning in, unless
urgent action is taken, any police officers going sick or on leave will not be replaced. This
will apply particularly in the smaller towns. That is not doing the morale of the policemen in
those towns any good. They have to take part in the town's activities and their children have
to go to school there. I support members on this side of the House who have talked about the
morale of the police. I have never found a police officer in a country town who is not
extremely concerned about his role as an officer in that town. This Government has taken
away the resources of country police to meet their rosters. What will that do to the morale of
country police officers, or the people who must wait for three or four hours before anyone
turns up? What about the lack of Governmient housing in the country?
The SPEAKER: Order! A couple of minutes is enough for the member to stray from the
matter before the Chair. I want him to come back to something to do with the original
motion or the amendment.
Mr TRLENORDEN: I thought the motion was about morale.
The SPEAKER: No.
Mr TRENORDEN: I will come back to the matter before the Chair. Ever since I have been
in this place I have supported the role of the police, and I will continue to do so. lamn very
concerned about the activities of the police and the attitude of the community towards them.
That attitude has deteriorated since I was a child. Police officers ame constantly addressed in
derogatory terms. The attitude of the community towards the police should be of great
concern to members. The activities of the Government in the last few months have done
nothing to enhance this attitude.
Several members interjected.
Mr TRENORDEN: Page 3 of tonight's Daily News talks about killer roads being under
attack. Police officers I have spoken to in my electorate are very concerned about the roads
in our area which do not conform to safety standards. Many police officers in country areas
will tell the same story. That is because $44 million was whipped away from roads by this
Government.
Mr Hodge: That is nothing to do with booze; it is just roads.
Several members interjected.
Mr TRENORDEN: I have not had time to read further on page 3. Why would I be interested
in the Liberal Party's view on breath-testing? The member for Merredin has quite correctly
identified the problem in this case. The Government is trailing red herrings across a very
smelly, fishy trail it has laid down in the last few months. The Government ignores problems
of morale in the Police force.
The SPEAKER: Let me say something before the next member starts. I am sure he will
comply with this, but I need to say it. I think I have made a slight error of judgment. It may
be that I should have asked members to stick more closely to the amendment before us. I say
that because the last two members took more licence than I would have liked themn to take.
That probably has now balanced out, in view of the fact that we have heard one speaker from
each side. While I would still like to stick to my original suggestion, and that is that we will
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have this debate in any event, I would like to see some flexibility. I want members'
cooperation in that, otherwise I shall have to change my mind and come hack directly to just
the muter before the Chair.
MR CRANE (Moore) (3.30 pm]: I am very happy to abide by your ruling, Mr Speaker, and
I support the amendment which has been moved. I can assure members that we in
Opposition do now and have always shown in this Parliament our support for the Police
Force. While I am not a very old fellow in this place,]I can go back about 14 years, which is
a lot longer than a lot of other members can, and I am concerned that there have been so
many attacks on the Police Force. We only need to read Hansard to find where these atacks
have been coming from. I believe members should support this amendment. The member
for Subiaco merely read a prepared statement to the Parliament, which I believe is an unfair
attack on the Police Force.
In the past we have had to support the Police Force very vigorously when it has been attacked
most unfairly by some members of the Goveffrment when in Opposition and by some
members who are no longer in this place. One such member was Hon Colin Janmieson, who
has been mentioned in this debate.
I fail to see how the Government can do other than support this amendment, because by not
supporting it it is not expressing its concern about the Police Force but only adding a lot of
jargon to try to drag another red herring across the trail.
In supporting this amendment I refer to an article in The Western Mail of 26 September 1987,
headed "Minister, police must end conflict". It reads as follows -

Society is the big loser when law makers and law enforcers are at loggerheads.
A miuce is long overdue in the long-running trench war of wits and words between
Police Minister Gordon Hill and his main adversary, the increasingly vocal Police
Union.

The aim of the amendment is to support the Commissioner of Police and his Police Force. I
refer to another article in The West Australian of 18 October 1986, headed "Bull: 172 staff
needed with 38-hour week'. The Commissioner of Police, Mr Bull, was telling Western
Australians that if a 38-hour week came into being, the Police Force would need an additional
172 staff to maintain the kind of service the public expects. This amendment entirely
supports what the Commissioner of Police has said, and anyone who does nor support this
does not support the Commnissioner of Police.
In asking for the police to be given more personnel and in giving our support to the
Commissioner of Police and his Police Force, we remind the police that we do not want to
see them weakened in any way so thaz they cannot carry out their [irs responsibility, which is
to protect the public against crimes such as breaking and entering -- such as the breaking into
chemist shops by people who am trying to obtain drugs -- rape, and assault. In giving the
Commissioner of Police our unqualified support, we ask him to pay particular attention to
those areas which are causing so much concern to the public at this time. I support the
amendment.
Amendment put and a division taken with the following result --

Ayes (2 1)
Mr Blailde Mr Crane Mr MacKinnon Mr watt
Mr Bradshaw Mr Grayden Mr Rushton Mrt Wiese
Mrt Cash Mir Greig Mrt Scheil D& Williams (Teller)
Mr Clarko Mr Hassell Mr Thomnpson
Mir Court Mr House Mr Tnenorden
Mr Cowan Mrt Lightfoot Mr Tubby

Noes (27)
Dr Alexander Mr Carr Mr Gordon Hill M~rThomas
Mrs Beggs Mr Donovan Mr Hodge Mvr Troy
Mr Bertrm Mr Peter Dowding Dr Lawrence Mns Watkins
Mr Bridge Mr Evans Mr Marlborough Dr Watson
Mr Bryce Dr Gallop Mr Peace M~r Wilson
Mr Brian Buike Mr Cri1] Mr P-. Smith Mis Buchanan (Teller)
Mr Burkent Mrs Henderson Mr Taylor
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Pairs
Ayes Noes

MrMensaros MfrParker
Mr Lewis Mr Tom Jones
Mr Maslen Mr D.L. Smith
Mr Stephens Mr Read

Amendment thus negatived.

Morton Resumed
Question put and a division taken with the following result --

Ayes (27)
Dr Alexnder Mr Canr Mr Gordon Hill Mr Thomas
Mrs Beggs Mr Donovan Mr Hedge Mr Troy
Mr Bertram Mr Peter Dowding Dr Lawrence Mrs Watinus
Mr Bridge Mr Evans Mr Marlborough Dr Watson
Mr Bryce Dr Gallop Mr Pearce Mr Wilson
Mr Brian Burke Mr Grill Mr P4J. Smith Mrs Buchanan (Te ller)
Mr Burkett Mrs Henderson Mr Taylor

Noes (19)
Mr Blaikie Mrasn Mr Lighitfoot Mr Tubby
Mr Bradshaw Mr Gmaydeo Mr MacKinnon Mr Watt
Mr Cash Mr Greig Mr Rushton Mr Wie
Mr alarko Mr Hassell Mr Schell Mr Williams (Teller)
Mr court Mr House Mr Them pson

Pairs
Ayes Noes

Mr Parker Mr Mensaros
Mr Torn Joan Mr Lewis
Mr D.L. Smith Mr Maslen
Mr Read Mr Stephens

Question thus passed.

ACTS AMENDMENT (PARLIAMENTARY SUPERANNUATION) BILL
Second Reading

Debate resumed from 2 December.

MR NMacKINNON (Murdoch - Leader of the Opposition) (3.44 pm]: The Salaries and
Allowances Tribunal has the task of assessing salaries, entitlements and Some superannuation
matters affecting members of Parliament. This Bill is designed to increase the tribunal's
power to make determinations on members' superannuation entitlements and, in particular,
on a commutation factor which applies to lump sum entitlements due to members on
retirement.

Recent legislation concerning the State superannuation scheme set up a scheme for public
servants which has largely gone away from the pension entitlement-based scheme to that
which is moving in the direction of a lump sum entitlement. That is the trend in
superannuation schemes these days, because a scheme with a lump sum entitlement is a
definitive scheme under which actuarial costs may be calculated; whereas a pension scheme
which is indexed is one in which costs involved in servicing that scheme can rn away.
1W Brian Burke: If I retired after the next election at age 42, and a lump sum which is a
multiple of 12 is involved -- in effect if I took the lump sum, which!I would like to do - I will
receive a pension to age 54. Normally I would be expected to live for 30 years beyond the
age of 42, so it is cheaper for the fund.

Mr MacKINNON: I understand that. That is why the Public Service scheme has moved in
this direction and why, in this instance, it will be in die interests of the tribunal to encourage
members to take a lump sum payment -- particularly younger members -- rather than stay on
the superannuation pension entitlement.



7428 [ASSENBLY]

My preference has always been to take the lump sum despite advice to the contrary. I believe
I could use the lump sum to raer benefit at the end of the day rather than taking the
superannuation in an annual entitlement, which my at first seem attractive. The Premier
indicates this would not be his preference - should either of us retire in the near future.
Certainly, I hope this will not happen in my case.
This legislation gives the tribunal the responsibility of determining the commnutation factor,
which is as it should be. The responsibility is taken out of the hands of the members of
Parliament and given to die tribunal. The Opposition has no concerns about this legislation
and is happy to support it for die reasons outlined.
MR STEPHENS (Stirling) [3.49 pm).: When legislation was before this House last year to
change procedures affecting superannuation dleterminations being made by this Parliament,
allowing the Salaries and Allowances Tribunal to undertake this role, I opposed that
legislation. In. doing so, I suggested the benefits would be increased. Of course, history
shows the benefits were increased, that is, die commutation factor was increased from 10 to
12.
The Premier in his second reading speech indicated support for increased parliamentary
saaries. As parliamentary pensions are tied to salaries on retirement under the new
determination, it follows that if the salaries are increased, automatically pensions will
increase. On this basis, it is not necessary for this House to be considering an increase in the
commutation factor.
Mr Brian Burke: The member has not read the legislation. If salaries are increased, the
commutation is decreased.
M~r STEPHENS: I have no objection to that. I san very pleased to hear the Premier make that
suggestion. The factor of 12 is already high enough, as it is considerably in excess of that
available to the private sector and the Public Service sector. Mr Tony Killen made the
following comment on altemnatives to tax on superannuation in the The West Australian of 7
December 1987 -

Some public servants receive up to eight times their final salary as a lump sum on
retirement, while private sector retirees get seven times their final average salary over
their last three years.

We already have a multiplier of 12, which is considerably in excess of both the private sector
and the public sector. I see no reason whatsoever for the amount to be increased in any way.
I accept the situation that the Salaries and Allowances Tribunal has the role of determining
much of our pension entitlements, but this clause restrains the tribunal from considering the
commutation factors. Bearing in mind what happened in other areas, the National Party will
not oppose the second weading of this Bill, but in the Committee stage I will seek to amend
this clause so that " 12" remains but can be altered to such lesser figures as may be specified.
That would still leave it within the hands of the Salaries and Allowances Tribunal but it
would prevent the tribunal from making any fiurther increase, which, in my opinion, would in
the long run be a further impost on the taxpayers.
Mr Thompson interjected.
Mr STEPHENS: I acknowledge the situation the Premier outlined by way of interjection
when the Leader of the Opposition was speaking- However, [ question how many people
come to this place and find themselves in the Premier's situation. I would suggest that
actuarially over a period the deficiency which the taxpayer has to put into the Parliamentary
Superannuation Fund would increase. It would certainly increase if the figure goes from 12
to 14 or 18. but by holding it at the present level and by giving the Salaries and Allowances
Tribunal the capacity to reduce it. should our parliamentary salaries increase anyway --

Mr Brian Burke: That reasoning is not right.
Mr STEPHENS: It is right. If the parliamentary salaries increase because our pensions are
based on our salaries, the pensions will increase. If one multiplies the pension entitlement by
14, the lump sum will increase.
Mr Brian Burke: If you take what is happening now - that is the situation of eight or 10
younger people, which is what is happening on both sides of the Parliament being encouraged
to rake a lump sum -- you will relieve the pension obligations. That is exacdly
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why we changed the local government employees' superannuation fund to a lump sum
scheme -- because it is cheaper for us in the long nm. You would have everyone getting a
pension from die retirement daze. Say you reduced the multiple down to six --

Mr STEPHENS: The Premier is raking up my time. I have already acknowledged the point
he made in respect of his situation, burlI went on to say that in the period one would not find
a great number of members in the Premier's situation. In any case, even if it were to be so,
that is a decision that the member makes when he decides whether he will go or stay, just as
many people in private enterprise have to make that judgment about whether they will retire
early or go the full rime.
Mr Brian Burke interjected.
Mr STEPHENS: That is a decision they will make at the time they determine whether they
want to leave.
Mr Brian Burke: It has to be made attractive to save money for the taxpayers.
Mt STEPHENS: In the Premier's situanion, yes. However, in many situations that will not
be the case. It is still for the individual member to determine.
Mt Brian Burke: In your situation - at 62 - if you decide to go at the next election or are
defeated, I would say that with the multiple of 12, and if you could expect to live to 72 or 74,
it is cheaper, even at your age.
Mr STEPHENS: It may be but that is a decision the individual has to make. It is always
quite on the cards that many members will accept the lump sum payment. I think members
will accept it anyway; there is no need for us to increase the multiplier even further to
encourage them to accept a lump sum on retirement.
The whole question of salaries and pensions is a vexed one. I am firmly of the opinion that it
should be looked at as a total package. If a person decides to enter Parliament he should not
do so on the basis of maximnising his salary. If that is his interest in life, he should look to
other vocations. There is no question that in a parliamentary democracy it is a privilege to
represent some sections of the comunity. [ believe that we should always be prepared to act
from the point of view of community service. Those of us on the conservative side of politics
in particular -- correct me if I am wrong but I do not know whether the Labor Party holds the
same position -- believe that local government councillors should not be paid. My sense of
community service is based on the same philosophy. All we should look for is adequate
payment; I believe that our current payment is adequate and we should certainly be
reimbursed for expenses incurred in representing the electorate. In most instances, I believe
that is so. If it is nor, such a mechanism should be introduced whereby the expenses that can
be substantiated are met.
I believe that compared to the private and public sector schemes the parliamentary pension
scheme is exceedingly generous. I cannot see any necessity for passing legislation which
would give anybody the capacity to increase the benefits we already get. If we pass the Bill
in its present form, that is what we will be doing, at a time when we are preaching restraint to
every other section of the community and certainly to the work force It would be quite
improper for this House to pass legislation which will have the effect of increasing an already
generous superannuation scheme. Therefore, while we support the second reading of the
Bill, the National Party when it has the opportunity will seek to limit the increases that can be
given by the Salaries and Allowances Tribunal.
MR THOMPSON (Kalamunda) [3.58 pmn]: The member for Stirling cannot help himself.
He takes the opportunity to grandstand every time there is a Bill that touches upon the
salaries or conditions that apply to members of Parliament. He is in a beautiful position to do
so because unlike many other people in this place he has independent means. It is all very
well for him to pop up in this place and say that members of Parliament are adequately
compensated and they should not seek to improve 'heir lot. In fact, this legislation is
designed to soften the impact financially on the taxpayers of this State by encouraging
members of Parliament to take lump sum payments rather than to stay on the pension scheme.
Nk Stephens: Don't you think a multiplier of 12 represents sufficient encouragement?
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Mr THOMPSON: It may not be. The point the Premier made earlier indicates that in fact it
is not. I have spoken to people involved in insurance who look at these things actuarially and
they tell me that by reducing the retirement age of members of Parliament, which is the
expectation and experience in recent times, the cost to taxpayers will be much greater in the
future than if people elected to take the pension and not the superannuation lump sum
payment. [fEl get out of here before the age of 60, 1 probably will not Look at the lump sum.
I will be better off financially. None of us could invest any lump sum which we may receive
to yield a better return than we would receive wit a pension. People say, "You invest
$300 000 at 15 per cent and that is the yield on which you live." That is not the case. The
first 10 per cent of any yield has to be returned to the capital sum for it to maintain its
relativity. I challenge anyone -- even my leader, who suggested he might opt for the lump
sum because he could invest it at a better return -- to show me how that money can be
invested to give a better yield than an indexed return.
This legislation is the result of a reasonable approach by the Government to encourage
members of Parliament to cake the lump sum and thereby reduce the impact aon the taxpayers.
Our fund is not self-supporting, it is underwritten by the taxpayers, and looks very expensive.
In fact, up until now it has been largely self-supporting, but the concern of the trstees is that,
as time goes on, the cost to the taxpayers will increase dramatically. The legislation is sound,
and is designed to soften the impact on the taxpayers, not increase it.

The member for Stirling made a comment about salaries payable to members of Parliament.
He said we are here for the honour and glory of it. That may be so for those who have a fanm
which enables them to live a reasonable lifestyle. The majority of people in this Parliament
do not have a second income, or devote part of their attention to running farms. They devote
their attention to a full-time parliamentary career. It is inappropriate for members of
Parliament to be expected to do that for the honour and glory of the State.
There was a time when members of Parliament were not paid salaries at all. That meant that
people who were wealthy enough could come here and knock up laws. A group of people
which was over-represented at that time was the squatwocracy -- the farmers -- because they
were in a position to do that. The ordinary butchers, bakers, and candlestick makers could
not afford to come to Parliament because they had no way of sustaining themselves while
doing so. There was an imbalance in the representation in ts Parliament.
The argument about parliamentary salaries is not about dollars and cents, it is about relativity
with other people. Does any member of Parliament believe it is reasonable that a driver of a
ministerial car should receive more in salary than the member he drives around? That is
happening, and it is absolutely crazy.
Mr Stephens: You can always leave Parliament and become a driver.
Mr THOMPSON: I suppose one could do that.
Mr Stephens: I do not know what that has got to do with superannuation.

Mr THOMPSON: This has a lot to do with the points made by the member in his speech.
The DEPUTY SPEAKER: Order! The member for Kalamunda, is making an excellent
speech. Let us allow him to make it uninterrupted.
Mr THOMPSON: When I came into Parliament, the salary of a back bench member was the
equivalent to that of a particular level in the Public Service. In the 17 years I have been here,
that situation has changed dramatically. A comparable salary in the Public Service now is a
lot further down the ladder.
Somebody rang me at one o'clock on Sunday afternoon on an STD call -- I might say that
there was a high percentage of the over 400 people who attended our champagne breakfast
still on the lawns of my home, enjoying themselves. He told me he had seen an article in the
paper about the salaries of members of Parliament, and he wanted to discuss how unhappy he
was about it. I said, 'It is one o'clock on a Sunday afternoon. You have no hesitation in
picking up the telephone, and expecting me to be on the end of it to discuss this matter with
you. I suggest you ring back tomorrow, when everyone else is working." I politely put the
phone down.
Mr Taylor: Another vote for the Government.
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Mr Brian Burke: It was an STD call, don't worry.
Mr THOMPSON: I pointed out that it was an STD call. People in the community expect to
be able to get hold of a member of Parliament atany hour of the day or night. My telephone
number is in the book, as most memberst numbers are, and we are contacted at all hours. I
have been called out of bed at two or three o'clock in the morning by people wanting me to
do something. Whether we like it or not, we work a tremendous amount of time and, if we
were paid an hourly raze equal to a person in a fairly moderate position in the community, we
would be far better off than we are now.
Certain people in the commnunity will never agree with rises in the salaries and other benefits
of members of Parliament. There. are some who would have us work for absolutely nothing.
We will do nothing for this institution if we allow our position to be eroded to the point
where people of merit and ability are discouraged from coming here purely because the
emoluments of office are too low.
MR BRIAN BURKE (Balga - Premier) [4.06 pm]: I thank members for their general
suppont during the second reading debate of this Bill. I say to the member for Stirling that his
reasoning is not right. It is unfair of him to attempt to paint an inaccurate picture of the
impact of this Bill on the taxpayer. The cost of this proposal to the taxpayer is zero,
assuming that the Sal aries and Allowances Tribunal maintains the present position. If, as it
might, it increases the commnutation factor to 14, the cost to the taxpayer is probably less than
zero because, as is happening across the country these days, pension funds are being
convented. Pensioners are being encouraged to take lump sums because people are retiring
early, and in doing so are less of a drain on the fund as a lumnp-sum pensioner than as a
pensioner receiving a fortnightly or monthly amount.
If one considers the situation of anyone retiring from this place at the age of 60, or being
defeated at the age of 60, unless it is anticipated that both the member and his wife die befom
the age of 72, the lump-sum option must be cheaper. The proponents of pension funids are
trying to encourage people to take lump sums.
As far as the movement of the salary is concerned, the amendment will simply give the
flexibility to the tribunal. It may be that, if the salaries jump dramatically, in trying to framne
a lump sumn which is attractive to people the tribunal will reduce the commutation factor.
However, I urge dhe Opposition not to move the amrendment which simply ties the bands of
the tribunal and says, 'Yes, we are giving you the power to set the contribution rate, we are
giving you the power to set the formula by which the pension will be determined, but in this
area we are not going to give you power to make a decision unless that decision is to reduce
die commutation factor."
Mr Stephens: Or to stay at the same thing.
Mr BRIAN BURKE: Yes. The member knows that is wrong.
Mr Stephens: No, I don't.
Mr BRIAN BURKE: Of cowrse it is-
Mr Stephens: It is not.
Mr BRIAN BURKE: The member should abolish the tribunal!
Mir Stephens: You know what my view was on handling the Salaries and Allowances
Tribunal --

Mr BRIAN BURKE: And die member knows also, because be sits with the trustees, tha the
costs to date of doing that have been nil.
Mr Stephens: That was on the notional figure.
Mr BRIAN BURKE: The notional figure is all we can go on.
Mr Stephens: There is a deficiency on the payment each year.
Mr BRIAN BURKE: That is right.
Mr Stephens: Can you tell me, off the top of your head, what that figure is?
Mr BRIAN BURKE: To the best of my recoliection, the trustees were informed at the last
meeting that the notional deficit was less than previously. The member should remember the
expensive changes --
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Mr Stephens: What was happening to the total liability of the fund?
Mr BRIAN BURKE: The total liability of the fund was (ailing.
Mr Stephens: It was a yearly payment for the taxpayer to make up the deficiency. Ten years
ago it was $ 120 000 and last year it was $1.5 million. I don't know what the figure is at the
moment.
Mr BRIAN BURKE: I do not know what it is either. I venture to say, though, that that
figure is not relevant. The relevant figure is the total deficit of the fund.
Mr Stephens: It is not relevant for what the taxpayer has to put in.
Mr BRIAN BURKE: The member does not understand that we can pay out $5 million now,
saving us paying $20 million in five years time. I can go to 10 people here and say, "Here is
$200 000, that finishes us off' or I can say to them, "Here is $50 000 a year for 10 years."
The deficit we have to fund is $500 000 in each case. We cannot take the annual deficit if we
shift the obligation up front, which is what the lump sum does. What we tried to do with the
Government Employees Superannuation Fund was to take people off pensions and put them
onto lump sums. The actuaries told us that if we did that we would encounter a much greater
obligation in the first stages, because people taking lump sums would have to be paid. We
were told that we would save more than we would pay out because in 10 years' time it did
not mate what happened to them; they would not be our responsibility. I am trying to tell
the member that it is the deficit of the fund that counts.
Mr Stephens: What was your payout factor in the Public Service?
Mr BRIALN BURKE: I do not know.
Mr Stephens: From what I have heard, it was a factor of seven.
Mr BRIAN BURKE: Once again, the member is not being fair, because it is seven times
what?
Mr Stephens: Whatever the final pension is.
Mr BRIAN BURKE: That is right, but how do they calculate their final pensions?
Mr Stephens: It is an average of their last three-years' salary.
Mr BRAJBURKE: And how do they calculate our final pension?
Mr Stephens: It is a percentage based on years of service.
Mr BRIAN BURKE: That is exactly right. We do not get a multiple of our average wages.
We get a multiple of a lower figure.
Mr Stephens: I guarantee that those in the private sector don't --
Mr BRIAN BURKE; Hang on a second. We are busy telling each other a few things, but the
member wants to tell me and not listen. First of all he cannot say that a multiple of a
different calculation can be compared with the multiple of what we have as an end figure.
What I am saying is that, if the private sector has seven-times a figure which is equal to one-
and-a-half times the last wage received, and we have 12 times a figure which is three-quarters
of the last wage received, we are worse off than them.
Mr Stephens; It depends on what the figure is.
Mr BRIAN BURKE: That is right, and the member did not tell us what it was.
Mr Stephens: Can you tell us?
Mr BRIAN BURKE: No, I do not know.
Mr Stephens: It would vary considerably.
Mr BRIAN BURKE; Exactly. It varies in the private sector. However, I did not use the
argument; the member did.
Mr Stephens: It would vary in the public sector, too.
Mr BRIAN BURKE: Of course it does. The member used the argument but he failed to
support his argument by saying that the commutation factor is applied to an amount which is
the same amount as it is applied to in our case. The member used the argument; I did not.
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Mr Stephens: And I will stick by that argwnent, because you will find that very few people
in the Public Service, other than the top bracket, receive $46 000.
Mr BRIAN BURKE: The member knows as weli as I that some are receiving $100 000.
Mr Stephens: Yes, some, but very few.
Mr BRIAN BURKE: Where do you put us? Where do you think members of Parliament
should be?
Mr Stephens: Roughly what they are getting now, with Ministers getting the extra
allowances. I have no argument with chat.
Mr BRIAN BURKE: I told the member the other day that one of the great capacities of
people in this world is to see things through other people's eyes. Members have young
children and children going through tertiary education.
Mr Stephens: Are they any different from many people in the commnunity?
Mr BRIAN BURKE: They are certainly different from others here. That is what I am trying
to say. I accept there are many people worse off in the community. No matter what the
member thinks about my raising this question of salaries, I have never worried much about
money. It has never been of much concern to me. However, I am conscious of the fact that
there are more young members these days spending much more. They cannot walk down the
street without having an advertising agent or a public relations person asking them to put out
a pamphlet which costs $2 000.
To be able to see things through other people's eyes is a great gift. To be able to see them
through one's own eyes only, and to tailor all of one's opinions on one's own circumstances,
leads one into errors in being judgmental about others. I believe that is the way most people
make up their mninds.
I do not care if my salary is touched. I think I am webt-enough recompensed. However, I do
not believe that backbenchers in marginal seats with changed circumnstances affecting their
pensions and the taxation on their aflowances are in a position that is as favourable as it was
when the member or I was elected. We have an obligation to be concerned about them, if
only to ensure that we get good quality people in the future. The defect in the member's
proposition is a defect in principle. The member wants to say to the Salaries and Allowances
Tribunal, "Here is the power to make adjustment, but you can only make it one way --
downwards." That is wrong. I do not mind the member's opposing the Bill. I do not mind
the member's saying that the tribunal can oppose it one way, and that is upwards; the
principle is the same.
Mr Stephens: When you introduced the Bill you tied your argument to the fact that you were
supporting salary increases.
Mr BRIAN BURKE: It has nothing to do with the salary increases.
Mr Stephens: Have you read your second reading speech?
Mr BRIAN BURKE: Of course I have.
Mr Stephens: You made reference to it.
Mr BRIAN BURKE: Of course I made reference to it. What is the link, except in the ability
of the tribunal to take account of salary rates?
Mr Stephens: The salaries would increase your pension even if the factor stayed at 12.
Mr BRIAN BURKE: All I am saying is that the only link is the one that gives the tribunal
the power to take into account the salary in determining what the pension benefit would be.
However, the member does not want it to do that. He wants it to be able only to decrease the
commutation factor. This is an argument we can have all day and I support the Bill.
Question put and passed.
Bill read a second time.

In Committee
The Deputy Chairman of Commnittees (Mr Thbomas) in the Chair Mr Brian Burke (Premier)
in charge of the Bill.
(131)
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Clause I put and passed.
New clause 2 -
Mr BRIAN BURKE: I move --

Page 1 -- Insert after clause I the following new clause to stand as clause 2 --
Commencement
2. This Act shall come into operation on the day on which it receives the

Royal Assent.
This is a technical matter.
New clause put and passed.
Clause 2 put and passed.
ClauseS3: Section 16 amended -

Mr STEPHENS: I move an amendment -

Page 2, line 11 -- To delete the word "other" with a view to substituting the word
"lesser'.

The effect of the amendment, if supported by the Commnittee, would be to give the Salaries
and Allowances Tribunal flexibility to amend the commutation factor downwards if it chose
or to leave it at 12. It would certainly not be able to increase it. The arguments in favour of
this amendment were advanced in the second reading debate; I believe that the pension
scheme is adequate and if, over a period because of arguments advanced, the tribunal saw fit
to increase the members' salaries, pensions would automnatically increase with themn. It is not
necessary to give the tribunal the power to increase the commutation factor.
Reference has already been made to the fact that we have to encourage more people to seek
admittance to Parliament. This argument has been advanced for many years and no doubt, if
one went back to the arguments put forward when superannuation was frst introduced, they
would be the same as those raised on other occasions. I do not think that has had any bearing
on the type or ability of the people who seek admittance to this House. It is my finni belief
that the people who opt for a political career are of a certain type and they would follow that
carer irrespective of the salary or pension.
Mr Brian Burke: Take the case of Mauri Williams, the member for Bunbwry.
Mlr STEPHENS: I remember Maurie Williams and I think he regretted leaving Parliament
because he tried to get back in notwithstanding tat the scheme was the same.
MU Brian Burke: Why did he leave?
Mr STEPHENS: I do not think it is fair to bring his personal affairs into this Chamber.
Mr Brian Burke: I thought he stated dhe reason publicly.
Mr STEPHENS: I am not aware that he did and I do not think it is fair to debate his personal
situation. It may be that the Premier's understanding of his reason for leaving is different
from mine, but Maurie Williams did try to re-enter Parliament and, therefore, he must have
felt quite happy about the financial situation.
One of the reasons the Government will not improve the calibre of people seeking to become
members in this House is the rigid party system which tends to drag everybody down to a
common denominator. Until we can overcome that system, the type of person seeking entry
to Parliament will not be changed, whether or not pensions or salaries are increased.
The member for Kalamunda has been consistent in trying to denigrate me on my stand; I
have a conviction which I have advanced all the years I have been in this place. The member
eases his conscience by calling it grandstanding but he did not criticise me when I resigned
from Cabinet - that resulted in a loss of remuneration and sonic perks of office. I made that
decision on principle and I make no apology for it. If a similar situation developed, I would
make the same decision because it was the right thing to do. The member is most unfair in
continually harping on that point. As for financial circumstances - if I am financially
independent, it is not because any money was left to me; I earned it myself. We should
discuss this matter on the facts and a man's financial situation should not enter into the
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debate. If I am in a good position, it may be because I worked hard before I came to
Parliament. However, tha is not a factor and it indicates that the member for Kalamunda is
short on argument when every time this subject is debated he denigrates another member.
That is my criticism of him. If he put forward a logical argument. that would be fair enough,
but it does not enhance him or the Parliament to denigrate a member who acts on principle.
Mr Thompson: I amn getting too close to the truth, Matthew.
Mr STEPHENS: It is not the truth and it has nothing to do with it.
Mr Thompson: Are you saying you don't have a farm and an independent income?
Mr STEPHENS. Yes, I am independent and I make no secret of that; I was independent
before I became a member of Parliament.
Mr Thompson: It is easier for you to get by than it is for a backbencher with three or four
children who has only one income.
Mr STEPHENS: They make their decision before they enter Parliament and it is a personal
decision. People in the community make those judgments when they decide on the career
they will follow. People who seek election as members of Parliament know the financial
situation before they enter Parliament.
Mr Brian Burke: That does not mean you should not fight to improve it, if it is fair to.
Mr STEPHENS: They have a responsibility in relation to the community at large and
certainly when we are asking the work force to abate any wage claims, we should not seek to
improve our salaries.
Mr Brian Burke: That is an argument as to timning and not to principle. I am happy to accept
that.
Mr STEPHENS: I accept the Premier's interjection and it was ever thus. I can remember the
question of parliamentary salaries being a hot issue in 197 1. It was an election issue because
at almost every other door I knocked on when campaigning, people asked me where I stood
on the issue.
Mr MacKINNON: The member for Stirling made one comment with which I agree: We
should all stick to the facts. We are not talking about salaries of Ml's at all but about a power
to the Salaries and Allowances Tribunal -- a body with which we entrust the decision on
members' salaries, entitlements and superannuation - to make some decisions. I support that
move. [ do not support the Premnier's call for a 33 per cent increase in the salary of Ministers;
that is not appropriate at this time. However, we axe not talking about that, we are talking
about the superannuation entitlement of members and the ability of the tribunal to judge
whether members should receive more, less, or the same. That decision should be taken
away from members of Parliament.
The Opposition does not support the amendment moved by the member for Stirling because
he is saying the Salaries and Allowance Tribunal should have the power to judge in one
direction but should nor have flexibility in the other. In that case, we may as well leave the
situation as it now is. The proposed amendment does not make sense. If we want an
independent tribunal to judge our salaries, allowances, pensions etc. that is how it should be.
The Opposition supports the legislation and rejects the amnendnment.
Mr THOMPSON: I support the views expressed by my parliamentary colleague and leader.
Some people in this Parliament cannot resist grabbing an opportunity to adopt a stand which
they know has some electoral popularity. I am sufficiently experienced and widely travelled
to know that in the fanning community it is easy to make oneself popular by saying that one
opposed those so-and-sos getting more money.
Mr Stephens: You could make yourself popular also by supporting it.
Mr THOMPSON: I follow Dave Brand's example who said over an unpopular issue chat he
would rather be judged as right than popular. I believe the member for Stirling sees this as an
opportunity for hint to divide the Committee and point to the members of the Liberal Party
and the Labor Parry who were on the side of increasing the superannuation benefits of
members of Parliament. That is good politics as far as he is concerned, but he is wrong. The
arguments put in this Chamber by the Premier and other members have demonstrated that we
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are not talking about members of Parliament grabbing more but about trying to soften the
impact on the taxpayers. That is the unfairness of the stand taken by the member for Stirling.
I hope that the trustees take on board my suggestion contained in a submission to them that
we amend the scheme to make it possible for the member for Stirling or others to opt out of
the scheme, because they are always saying that we get too much. Let us amend the Act so
that a member of Parliament can say that they do not want to be in the scheme because they
do not want to be a drag on the taxpayers. I look forward to the Premier bringing chat Bill
into this place, and it will have my full support. I hope that it goes to the extent of allowing
people not only to opt out of the scheme but also to allow those who are in it to say. "Give me
back my money -- I will not be a further burden on you." When that day comes we will see a
little less grandstanding than we have seen so far in relation to this legislation.
Mr STEPHENS: I had no intention of speaking again on this Bill, but the stupid statement of
the member for Kalamnunda has caused me to do so. If I am worried about the drain on the
taxpayers' purse, one person opting out would not reduce that drain. We are talking about a
principle here. If the member for Kalamunda looks at the record of the debate that took place
mn this House on 12 November 1986 he will see that I said at the beginning of the speech I
made on that occasion that I had no objection to parliamentary pensions or to the 11.5 or 12
per cent being taken out of our salaries, no objection to the two-for-one subsidy that goes into
that fund for payment, and no objection to increased benefits provided that increase did not
come from Government contributions. I stand by that statement.
My effort in relation to this matter has been made in an attempt to reduce the burden on
taxpayers. Most sections of the community have a superannuation scheme and I have no
objection to that. However, if one takes the other side of the argument, it means that every
time a piece of legislation comes into this House with which I disagree I can opt out of its
provisions. The member for Kalamnunda should be consistent, and if he says that I must do
that on this occasion, it is quite fair that every time a piece of legislation comes into this
House with which I disagree I be absolved from observing its requirements. How stupid can
one be! I said at the commencement of my remarks that I had no intention of speaking again
until the member for Kalamunda made his stupid remark; I have now outlined how stupid
that remark was.
Mr BRIAN BURKE: I support the comments of the Leader of the Opposition and the
member for Kalamunda. and take issue with those of the member for Stirling. The principle
embodied in this amendment is a wrong one and the member for Stirling should simply
oppose the proposition rather than trying to amend in a very rigid way the powers that will be
handed to the Salaries and Allowances Tribunal. I suppose that if anyone has cause for
complaint it is me, bearing in mind the disposition of the Leader of the National Party today
when he said that I had simply raised the question of the salaries of members of Parliament to
distract attention from the State Government Insurance Commission purchase of BHP shares.
That is not the case. If the member and his leader bothered to look at the performance of this
Government they would see that it and I have consistently tried to improve the lot of
members of Parliament. It is wrong for him to start discriminating now between particular
attitudes or policies of the Government when that discrimination was not thought appropriate
when the National Party sought and was given massive increases in resources and legislation
was changed to allow the National Party to assume the position of a minor party when it was
one member short of reaching that position. That was done so that the National Party could
have what I thought was an appropriate level of facilities.
?& Stephens: That was to allow increased services to the community.
Mr BRIAN BURKE: I do not disagree with the member, but it is all a drain on taxpayers'
funds and paints a picture of the character of this Government and of me, in particular, as
Treasurer.
I have tried to elevate the status of members of Parliament above that they previously
enjoyed. It is no secret that Sir Charles Court held a different point of view. John Tonkin
had a vastly different point of view and I can remember that when we tried to establish
electorate offices it took a motion of the Caucus and a great deal of strenuous effort to
convince him that we should have them; so times change. It is consistent with this
Government's character that it should consider the question of salaries first. Divorced from
that is the question of the superannuation fund and how the Parliamentary Salaries and
Allowances Tribunal can control it.
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The other matter of importance about which the member entirely missed the point is that no-
one cares whether the member is a mukti-squillionaire; that is his business.
Mr Stephens: The member for Kalamunda seems to have an obsession with it.
Mr BRIAN BURKE: No. What he was trying to saj' to the member, and to the Parliament,
perhaps a touch angrily, was that if the member for Stirling is chose things -- and if chat is as a
result of his hard work, good on him -- and if that colours his judgment when he is
determining the position of others, he needs to divorce himself from that fact. In the same
way I could look at my children and say. "This child is good at school and can do maths
easily, so I will belt Sarah because she is no good at her sums," but I cannot do that; if one
child has certain benefits or abilities I cannot expect that everyone else will have chose same
benefits or abilities. All the member for Kalamunda is saying is that he does not care whether
the member for Stirling has 5 000 fat lambs and 4 million cows each worth $100; he should
not rush to judge other people because the member does not have the pressing financial
circumstances of another member.
Mr Stephens: Come off it! There must be a lieU of a lot of people in che community who
have pressing financial circumstances, but they do not get $46 000 a year.
Mr BRIAN BURKE; That is the old populist argument that curries favour everyw here.
Mr Stephens: It is factually correc.
Mr BRIAN BURKE: A member can always make ground with chat sort of argument -- one
can always go out and tear down the rich. Hughie Long had a slogan chat every man is a king
and no-one wears a crown. During the Depression in the 1930s in America people flocked to
his banner because his proposition was to share the wealch so chat if a person had three cars
he said that one should be taken from them and given to a person who had no car at all. That
was a very attractive proposition, and I am sure it is attractive to say to the public that
members of Parliament get $46 000 a year so let's take $10 000 off them as they will still get
$36 000.
Mr Stephens: I am not talking about that.
Mr BRIAN BURKE: The member is talking about chat.
Mr Stephens: I am not; it is the matter of superannuation that is before the Committee.
Mr BRIAN BURKE: The member said that there are many people in the community who
would like $46 000 a year.
Mr Stephens: The Premier talked about the number of children he has and has lost track of
his own argument.
Amendment put and a division taken with the following result.

Ayes (6)
Mr Cowan Mr Trenoiden
Mr Schell Mr Wiese
Mr Stephens Mr House (Teller)

Noes (35)
Dr Alexander Mr Clarke Mr Gordon Hil Mr Tray
Mrs Beggs Mr Court Mr Hodge Mr Tubby
Mr Bertram Mr Donova Dr Lawrence Mrs Watis
Mr Blaikie Mr Peter Dowding Mr Lightfoot Dr Watson
Mr Bradshaw Mr Evans Mr MacKinnon Mr watt
Mr Bridge Dr Gallop Mr Marlborough Mr Williams
Mr Brian Butte Mir Grayden Mr Pearce Mr Wilson
Mr Burkett Mr Greig Mr& Rushton Mrs Bucbanan (Teller)
Mr Canr Mr Hassell Mr Taylor
Mr Cash Mrs Henderson Mr Thompson

Amendment thus negatived.
Clause put and passed.
Clauses 4 and 5 put and passed.
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Title put and passed.

Report
Bill reported, with an amnendment, and the report adopted.

Third Reading
Bill read a third time, on motion by Mr Brian Burke (Premier), and transmitted to the
Council.

RESIDENTIAL TENANCIES BELL
In Committee

The Deputy Chairman of Committees (Dr Lawrence) in the Chair; Mr Taylor (Minister for
Consumer Affairs) in charge of the B ill.

The DEPUTY CHAIRMAN (Dr Lawrence): I thank members for their indulgence for the
delay in starting the Committee proceedings, but we have an enormous number of
amendments to deal with, and with the assistance of members I am sure we will be able to
deal with them satisfactorily.

Clause 1: Short title-
Mr WATT: This is the only clause that applies to the whole Bill, and I want to make one or
two comments about the Bill in its entirety, and to echo the sentiments which you, Madam
Deputy Chairman, have just expressed about the difficulty we all face as we approach this
Committee. The fact is that a growing number of amendments have gone on to the Notice
Paper almost every day for the last couple of weeks and it really has been a very difficult
task, not just for those members of Parliament who might be involved, but also for some of
the staff who have had to try to come to grips with just where all these amendments are
taking us.

I concluded my speech on the second reading by referring to correspondence and discussions
chat I have had with members of the Law Society of Western Australia. I want to draw the
Committee's attention to a letter, a copy of which has been sent to me, which was addressed
to Hon J.M. Berinson, Attorney General. Just why it was sent to him I am not sure; I suspect
it was sent to the wrong Minister. However, it concerned this Bill. Madam Deputy
Chairman, with your indulgence I would like to quote a couple of paragraphs from that letter,
as follows --

'The Law Society urges the Government to give further consideration to the
Residential Tenancies Bill currently before Parliament. The Society's Conveyancing
Committee has been reviewing the Bill since it was forwarded to the Society towards
the end of October and believes that there are a number of areas which require further
consideration. The Conveyancing Committee will be reporting to the Council of the
Society later this week following which the Society will be making a more detailed
submission.
In the meantime we would ask that passage of the Bill be deferred to the next Session
of Parliament to enable proper consideration to be given to the legislation.

The letter goes on to explain some of the reasons for that request, and also mentions another
good reason the Bill ought to be deferred; that is, the society has mentioned something of
which I was not aware. We have been told that this Bill mirrors fairly substantially the South
Australian residential tenancies legislation, and the Law Society has suggested that in South
Australia the Government has reviewed the operation of that legislation and is about to make
some significant amendments to improve the South Australian law.

On that basis, and because of the extraordinarily large number of amendments with which we
have to cope I would have thought it would make good sense for the Government to take this
Bill back to the drawing board. I have not discussed this proposition with anybody in the
upper House, but I would have thought it would be a good idea if the Bill is not satisfactory
at the conclusion of this Commnittee, after it has been reprinted, to move a procedural motion
in that Chamber that the Bill be read this day six months. In that way the Bill will not be
defeated, but it effectively causes a delay which enables the legislation to be properly
considered.
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1 have three lots of amendments before me; one group which dhe Government has produced
and which is an update of its amendments plus the amendments it proposes to accept from the
Liberal Party and the National Party; the National Party has prepared another list of
amendments; and another list which was an addendum to the Notice Paper includes all the
amendments put on the Notice Paper by the Liberal Party. I do not know whether the
Government can be persuaded to reconsider its position on this Bill, but that is the
Opposition's view.

Mr TAYLOR: I am amazed at the proposition put forward by the member for Albany. This
legislation has been on the drawing board for four years and there were consultations for that
period before it was brought to the Parliament. The only reason there is a large number of
amendments is that I can count, and when this Bill gets to the upper House, if!I amn realistic
and perhaps pragmatic at this end, those amendments will be agreed to by that Chamber.
This legislation is of sufficient importance to our society that it should pass this Chamber,
and I hope it will have the support of the upper House after it sees the amended Bill, given
the fact that the Government has agreed to a significant number of amendments. Some of
those amendments have come from the National Party and some from the Liberal Party; some
have been put forward because of my agreement with the Real Estate Institute of Western
Australia to its proposition that rather than have a central fund for bond moneys we will give
people the opportunity to place the money in such a fund or leave it in institutions.

The Law Society has had this Bill for nearly two months, and!I suppose it says a lot about the
society that in replying to me on this matter it wrote to the Attorney General rather than the
Minister for Consumer Affairs. The Law Society's comment that the South Australian
legislation is being amended is flue, but obviously the society is unaware that those
amendments considerably strengthen the legislation in respect of the role of tenants and
others, and the excess interest not required to administer the legislation will be used for
public housing, which is part of the proposition already in this Bill. The last amendment to
the South Australian Act was in 1981, so it has worked very well for six years. The Law
Society is obviously unaware that major structural, machinery, or administrative amendments
are not proposed to the South Australian Act. They are purely amendments which are
contained in part in the legislation before this Chamber.

I believe the amendments before us are not difficult to follow. I do not pretend to be a
particularly clever person and I do not have any difficulty following them. I believe the
legislation should proceed and the Legislative Council will have before it a Bill containing
the amendments which are a result of what I have agreed to with REIWA and the National
Party, and in part with what the member for Albany has on the Notice Paper today.
Mr HASSELL: I ask the Minister to indicate the essential nature of the amendments to which
he has agreed. I understand about the amendments agreed with the Real Estate Institute.
Mr Taylor: In general we have agreed to the proposal put forward by the National Party that
the Small Claims Tribunal be the organisation to handle the tribunal aspects of this
legislation. Many of the amendments on the Notice Paper in the name of the member for
Merredin relate directly to chat proposition. The others relate basically to the question of
bonds and where those bonds may be held.

Mr HASSELL: Are there no amendments relating to procedures for getting tenants out or to
the essential relationship of landlords and tenants?

Mr Taylor- No substantial amendments in those areas; there are some, but none which
substantially alters the nature of that proposition.
Mr HASSELL: So the overall weight of the legislation will remain as it is?

Mr Taylor- No, there is a very significant amendment to the legislation to be moved by the
National Party. I do not agree with it, but I am forced into the position of having to agree
with it. It is an opting-out position for tenants from certain provisions of the legislation. It is
a major change and one to which!I am very reluctant to agree, but I can count.

Mr Watt: Is this in respect of a number of clauses but not the whole Eml?

Mr Taylor: It is all the standard terms in relation to a tenancy agreement.

Mr HASSELL: That is subject to a special procedure of course.



Mr Taylor: They have to agree.
Mr HASSELL: What about the penalties which run all the way through the eml; will they
remain?
Mr Taylor The penalties will remain but I tried to emphasise in the second reading speech
that this legislation is based on the South Australian legislation and the experience there has
been that the penalties are rarely used. The last annual report of the Residential Tenants
Tribunal in South Australia showed there were 23 cases in which penalties were imposed.
Some related to the same owner or landlord, who committed two or three offences. I know
the member is concerned about that matter but the idea of the clauses is at all times to
conciliate and arbitrate on these matters.
Clause put and passed.
Clause 2: Commencement --

Mr HASSELL. Why does the eml provide for the Act to come into operation on a day to be
fixed by proclamation instead of the normal situation where it comes into operation once it
receives the Royal Assent? In particular, does this delay relate to the need to draft
regulations to establish a standard or fixed form of tenancy agreemnent?
Mr COWAN: We have the same query on this clause. We would like some indication from
the Government as to precisely what the timetable is for proclamation. Will it proclaim the
Bill all at once or in parts? Some appointments will have to be made in the Small Clairns
Tribunal or the Small Disputes Division of the Local Court, depending on what amendments
the Minister accepts; how long does he anticipate it will take to make the appointments to
either of the bodies to deal with disputes?
Mr TAYLOR: Because this is breakthrough legislation it is intended to ensure that
everything is working and in order before we proclaim the Act. It would be silly to proclaim
this legislation if we were not in a position to proceed smoothly. Firstly, we have to draw up
some complicated regulations and that will take some time. We will also have to make the
appointments to which the member for Merredin referred. I would be very surprised indeed
if the legislation was proclaimed, in whole, before June next year. I think that, at this stage,
June is probably an optimistic target date and that it could be some months after that before it
is proclaimed.
I am sure, as Minister for Consumer Affairs, that this legislation and other legislation which
has been passed through this Parliament late in this session, such as the Chattel Securities
eml, will not be proclaimed until all the "i's" have been dotted and the "t's" have been
crossed.
Mr COWAN: With regard to the proclaiming of the Bill, will the Minister be able to make
some comment on the prospect of the Government listening to or examning, and giving
-consideration to, the assessment of this Bill by the Law Society of Western Australia? The
society claims that many of the provisions of the eml are inadequate in terms of law. It
would be rather premature for any comuninnent to be made at this stage, If and when the Bill
passes through the other place, it may be completely different. Perhaps the Minister, in
acknowledging that it will take some time before the regulations can be drafted and before
appointments can be made, would give an undertaking that some of the matters the Law
Society has addressed in the Bill before the Chamber will be given consideration, and where
it is appropriate the necessary amendments be made prior to proclamation.
Mr Taylor: Yes.
Clause put and passed.
Clause 3: Interpretation --

Mr COWAN: My first amendment relates to page 2, line six of the Bill, and is in line with
the National Party's view that there really does not need to be anybody other than the Small
Claims Tribunal to deal with disputes that arise between a landlord and a tenant. This is the
first of many amendments I shall move which really coffers the correct naming on those
people who operate the Small Claims Tribunal as opposed to the Small Disputes Division of
the Local Cowlt.
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Madam Deputy Chairman, I am not quite sure how you want to handle my series of
amendments. I move an amendment --

Page 2, line 6 -- To delete the definition of "clerk".

The DEPUTY CHAIRMAN (Dr Lawrence): We will have to be flexible and the way I
propose to deal with this clause is that each of the amendments in the Leader of the National
Party's name be moved separateiy.

Mr WATT: It would probably be appropriate if we debated the general intent of the series of
amendments when debating the first amendment. Once the first amendment has been
accepted, die others will become consequential.

The DEPUTY CHAIRMAN: That is not quite the case, or I would have suggested that we
deal wit the amendments in that way. I take the member's point, and it would be helpful if
members do that.

Mr WATT: We are talking about deleting references to the clerk of die Local Court and the
magistrate who will sit in the Local Court under the Small Disputes Division which is set up
by this Bill. The clear intention of this legislation is that disputes be heard in that tribunal.
That is a situation which had the Opposition's fairly enthusiastic support. I must admit that I
am somewhat surprised that the Government has changed its mind, because during the
second reading debate -

Mr Taylor: It is not a matter of having changed its mind, but --

Mr WATT: Notwithstanding the Minister's 'but", I am still surprised that die Government
has capitulated with regard to this amendment.

I still want to put on record the Opposition's reasons for supporting the Small Disputes
Division of the Local Court as a tribunal to hear tenancy disputes, rather than providing that
die Small Claims Tribunal should hear them. I for one am committed to the notion that at
some time in the future the Small Claims Tribunal should be absorbed into the total operation
of the Local Court. It would not surprise me if, perhaps in the not too distant future, that
were to happen. In the second reading debate die Leader of the National Party quite rightly
said that it is pointless establishing another tribunal when one already exists. He said that
extra staff would be required for that tribunal to accommodate the disputes that may be heard
arising out of this legislation. While that is true, the reverse is also true because, if the Small
Claim Tribunal is anywhere near adequately staffed at the moment, and if diere is to be an
increased workload put on it as a result of this legislation, that tribunal will also require
additional staff. I cannot see what is to be achieved by increasing the operations of the Small
Claims Tribunal.

It seems that the flexibility offered by the Small Disputes Division of the Local Court, wit
the number of magistrates being able to have the work rostered among them from die Small
Disputes Division, tenancy disputes arising out of this legislation and normal court work,
would provide a greater range of work and would result in probably more correct legal
decisions com-ing our of it than would be the case out of the Small Claims Tribunal. I stated
previously that, as a member of a Select Committee that inquired into the Small Claims
Tribunal in recent years, I was made even more aware than I had been previously of some of
the strange decisions that had come out of the Small Claims Tribunal and, indeed, some of
the referees admitted, quite frankly, that they could not get it right all the time. That is a
disturbing admission from a person who sits in that position. I think the likelihood of getting
it right more often is likely to come out of the Local Court. In the South Australian situation
there is a trend towards all these types of disputes being handled by the Local Court. I
understand that that trend also is being followed in Victoria.

I would be interested if the Minister could advise whether he has any plans to alter the
situation in respect of the Small Claims Tribunal at some time in the future. He would be
aware that the Select Committee made a number of recommendations in respect of the Small
Claims Tribunal and if, in fact, this is something of a temporary phenomenon, I cannot see
die value of bringing it into a tribunal which possibly in a year or two may well be moved
again.
Mr TAYLOR: In relation to this clause and the amendment moved by the National Party, I
have some concerns that the move to have the Small Claims Tribunal hear these matters
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could prove a little difficult, although I believe that with goodwill and the approach by the
Government to ensure that the tribunal has sufficient resources, it will work out. Of course,
we must assume that the legislation will go through the upper House as it is today amended
and that it will work well.
In relation to the point raised by the member for Albany, any decision to move the Small
Claims Tribunal from my jurisdiction to that of the Attorney General and the Small Disputes
Division of the Local Court must be made with the agreement of the Attorney General, and
cannot be made by me alone. I believe we should proceed down that path; that given the
amendments before the Committee in this area, a more appropriate location for the Small
Claim Tribunal would be in the Small Disputes Division of the Local Court. Any such
move would have to take place with the concurrence and agreement not only of the Attorney
General but also the judiciary who have a decision-making role in this process.
Mr Watt: A consultative rather than decision-making role.
Mr TAYLOR: By consultation, I suppose, but it has an important role which cannot be
ignored in helping the Government to make that decision.
These amendments mean that the nature of the Small Claims Tribunal will change
dramatically in that its current work will become a small proportion of its total work, given
the additional responsibility that will be encompassed by the amendments to the Bill.
Amendment put and passed.
The clause was further amended, on motion by Mr Cowan, as follows --

Page 2, lines I I to 16 -- To delete the definitions of "magistrate sitting in the Small
Disputes Division' and "other jurisdiction".

Mr COWAN: I move an amendment --

Page 2, after line 16 - To insert the following definition --

".metropolitan region" has the meaning assigned to it in section 6 of the
Metropolitan Region Town Planning Scheme Act 1959.

Mr HASSELL: Is the purpose of this amendment related to the court and so on?
Mr TAYLOR: Amendments to this Bill were on the Notice Paper last week and during the
course of that time Mr Russell, who works with the Attorney General and with the
Parliamentary Counsel, worked on the range of amendments before the Committee to make
legal sense of them and to ensure the proper operation of the legislation. One of the
suggested amendments put to the National Party was this amendment relating to the
metropolitan region. It is to make clear that the Small Claims Tribunal basically operates in
the metropolitan region and there are no referees outside the metropolitan area. More than
likely magistrates will be given a role as referees before the tribunal in order to work on and
enforce this legislation, if appropriate, in country areas. People will work through local
courts in order to go before the local tribunal if necessary.
Mr Hassell: It has nothing to do with the limidtation. of the Act to the metropolitan area?
Mr TAYLOR: No, nothing at all.
Mr WATT: I ask the Minister to outline how it is proposed to meet the requirements of this
Act by having referees of the tribunal hear disputes in the country.
Mr Taylor They will work through the local courts and will make application through the
Local Court and, rather than appoint referees throughout the country areas, we shall more
than likely impose an additional duty on local magistrates to hear cases sitting as a referee for
the tribunal.
Amendment put and passed.
Mr HASSELL: I refer to the definition of "premises" and specifically ask the Minister to
explain where that definition would encompass or include a farm or house on a farm in two
circumstances. The first is where the farm or farmlet is leased as a whole, and the second is
where a farmer has a second or third house on the farnm and leases it either to an outsider or to
an employee. To avoid the fringe benefits tax these days he may well deliberately let the
house to his employee rather than give it to him as part of his emoluments.
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Mr TAYLOR: In common law a tenant rents the land and not the house -- I was not aware of
that until the other day. If the house is destroyed, all other things being equal, the tenant is
not relieved of his duty to pay the rent. This situation is changed in that the tenant will rent
the land and the buildings, hence the definition includes clothes lines, sheds and so on.

In relation to the house on a farm, this definition would ensure that the person would be
renting the house and the land, and not just the land. We will consider preparing a regulation
giving special exemption or prescribing certain conditions for employee housing to overcome
the problems the member for Cottesloe has referred to directly or indirectly in this matter.

The nature of this definition is important because it changes the law covering tenancy rents; it
means that people will rent houses rather than the land on which the houses stand.

Mr HASSELL: On the theoretical side as to whether this changes the law, it is an interesting
proposition. It is the first I have heard of it. Prom my reading of the legislation, [ do not
necessarily accept the conclusion given to the Minister by way of his advice. I have not
studied that as perhaps his advisers have but I do not think the Act makes that fundamental
change to the law. I think a court would have to be persuaded that such a fundamental
change had been made and it would take some persuading.

I ask the Minister to clarify the following situation: If it were agreed to lease a farm,
assuming the farm had a house on it which would be included and the lessee would live in the
house, would the provisions of this Bill apply to it? If a farmer has a farm with two or more
houses on it which are let to an outsider who has no connection with the fanner -- and some
farmers do have old houses that they let to pensioner couples, for instance - this legislation
Will apply.
Mr Taylor: It applies only if a person is actually renting or leasing a house. What we are
talking about is a residential tenancy agreement on a farm; the member is talking about the
whole question of leasing a farm.

Mr HASSELL: That was my first point, but I raised three points: First, that a person leases a
farm including a house that is occupied by a tenant.
Mr Taylor: Is the member talking about the house?

Mr HASSELL: I will give an example: A 1 000 hectare farm is leased for $20 000 per
annum and included in that global leasing figure is the rent of a residence occupied by the
tenant, the lessee of the farmn.
Mr Taylor: As I understand, it would not be included.
Mr HASSELL: It would not be caught under this legislation?
Mr Taylor: No, but that is what we say at the moment. If we found that that may in fact be
the case, I say that we would ensure in relation to the regulations prescribed under the
legislation that that sort of housing were excluded. If the member is looking at a farm that
has employee housing, that can be excluded as well.

Mr HASSELL: The second category is a farm with a house on it that is occupied by an
employee who rents the house. As I have said previously, because of the fringe benefits tax
some fanners now say to an employee that they will not give the house to that employee as
part of their engagement package because that would involve the fanner in fringe benefits tax
and the filling-in of forms, and so on, but that the employee can rent the house and they will
pay that employee a higher salary; is that to be excluded?
Mr Taylor: It can be, if it is included under the regulations in the Act, which is the intention.

Mr HASSELL: The Minister is saying that without the exclusory regulations it will apply?
Mr Taylor: It could apply.

Mr HASSELL: The third category is that of the farmer with a second house on his farm,
which house he lets to an outsider. First, what is his position under the legislation and,
secondly, what is the policy in relation to that matter?
Mr Taylor If that fanner has a tenancy agreement in relation to leasig or renting that
property, that should come under the provisions of the legislation.
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Mr HASSELL: So the Minister is saying that, as drafted, the Bill covens that minter and is
intended to cover it?
Mr Taylor Yes; it is certainly intended to cover it.
Mr HASSELL: We are asked to take much on faith with this legislation. For instance,
during the second reading debate the other night the Minister indicated that the Governiment
would be able -- although he did not indicate that it would, and could not make a general
commitnent in this regard -- to exclude all applicants and could, for example, exclude the
operation of the legislation. So, in a group of retirement houses there could be discrimination
against people with children, the obvious assmton being that people with children would
not want to live there -- but that depends on the Government doing something.
MW Taylor: That is not unusual.
Mr HASSELL: But when a completely new policy is to be established such issues should be
written into the legislation. It is clear that in this case they have not been fuly considered.
Mr Taylor: This matter has been considered for four years. It is based on the South
Austrlian legislation, which has worked very well.
Mr HASSELL As I have said before, we are not legislating for South Australia and arm not
bound by what has been done there. Each State has a responsibility to its own electorate.
I will clarify the position. This Bill as it stands can apply to render inoperative residential
housing arrangements for elderly people; it can apply to the lease of a farm, although there is
some question about that. I would think from the way in which this legislation is written that
it would apply to the leasing of a farm, unless farms are excluded from it in some way. It will
apply unless there is an exclusion proclaimed by the Governor, which it is up to the
Government of the day to do, and which can be removed at any tine by a diffierent Minister.
It can apply to art employee's house on a farm, and will apply to a second or subsequent
house on a farm that is let to an outsider. The situation is that old houses on farms are often
let to outsiders such as pensioners, who rent them to lead a particular lifestyle and who will
live in a poor, tumbled-down house because they are able to grow their vegetables, keep a
cow, or do something lie that.
It is important to record the breadth of this legislation and the fact that we are totally in the
hands of the Government, which can move at will to exclude somec of the people caught by
this legislation.
This legislation applies, under the broad definition of "premises', to flats which are let by
people who are in the business of letting of accommodation as a business; it applies equally
to a completely private individual who is letting a house for a particular reason. Someone
could live, for instance, in Peppermint Grove in a house full of antique funiture and, on
deciding to go to Europe for a year and for the sake of having the house occupied while they
are away, wants to let that house, but is caught up by the provisions of this legislation and is
not allowed to exclude children.
Mr Taylor The member is drawing a very long bow here. That is not what was said the
other night. Mention was made of the fact that if there is a house full of furniture that a
person wants to rent they can choose to whom they want to rent it.
Mr HASSELL. The other night the Minister was explaining that to avoid the provisions of
his legislation - and this is what he is saying now - one cannot choose to whom one lets a
property-
Mr Taylor- Under this legislation people will not be able to say, 'You cannot rent this house
because you have children."
Mr HASSELL: I would be pleased if the Minister gave a further explanation in relation to
this matter, because the fact is than this legislation applies across the board and does not
distinguish between the commercial operation of letting and a one-off private operation of
letting a private residence. That is a serious deficiency in the legislation, which is too broad
in many respects.
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Progress
Progress reported and leave given to sit again at a later stage of the sitting, on motion by Mvr
Want.
(Con tinued below.)

[Questions taken.]
Sitting suspended from 6.00 to 7.15 pm

BILLS (5): ASSENT
Messages from the Governor received and read notifying assent to the following Bills -

1 . Acts Amendment (Legal Practitioners, Costs and Taxation) Eml.
2. Evidence Amendment Bill.
3. Electoral (Procedures) Amendment Bill.
4. Judges' Salaries and Pensions Amendment Bill.
5. T'he Rural and Industries Bank of Western Austraia Bill.

STAMP AMENDMENT BILL (No 2)
Returned

Bill returned from the Council without amendment.

RESIDENTIAL TENANCIES BILL
In Committee

Resumed from an earlier stage of the sitting. The Deputy Chairman of Committees (Dr
Lawrence) in the Chair; Mr Taylor (Minister for Consumer Affairs) in charge of the Eml.
ClauseS3: Interpretation --

Progress was reported after the clause had been amended.
Mr WAT:. Returning to the definition of premises, a submission has been sent to rme by a
lawyer in the city who has expressed the view chat residential premises would probably
include a farm. I appreciated that the Minister has attempted to define the differing
circumstances in which a farmhouse may or may not be affected by this Bill -- depending on
the nature of the lease or rental. The lawyer doubted that the intention of this legislation is to
include farms.
Mr Taylor: The matter is being discussed with Parliamentary Counsel. The advice I gave to
the member for Cottesloe in connection with farms is correct.
Mr WATT: I had intended to ask the Minister to do that. The lawyer referred to the
Australian Law Journal of October 1987, pages 593 to 599, which deals with the subject of
farms and other premises. That may be a useful reference for the Minister if he has not
availed himself of it.
Mr COWAN: I move an amendment -

Page 2, after line 22 - To insert the following definitions --

'referee" means a referee appointed under section 5 of the Small Claims
Tribunals Act 1974 sitting at any place in the State, and includes an acting
referee appointed under section 9 of that Act;
"registrar" means the registrar appointed under section 15 of the Small Claims
Tribunals Act 1974;

The focus of this definition is the whole basis of our intention to seek to avoid the duplication
of a Small Claims Tribunal and a Small Disputes Division of the Local Court, which are very
close in their identification in terms of general task and performance. From the outset it was
our intention to ensure that the recommendation of the committee of inquiry
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into the Small Claims Tribunal was carried out; thai is, that its role be expanded. This is the
firs: opportunity for the role of the Small Claims Tribunal to be expanded into areas outside
those already under its jurisdiction.
The referees appointed to that tribunal ate experienced people well versed in dealing with
disputes of this nature. The tribunal aready has the power to deal with disputes involving
bonds and it is a very simple task for it to assume greater responsibility -in the areas relating to
tenants and landlords. This amendment defines the people involved.
Mr WAIT: The Opposition is opposed to this method of dealing wit the matter. The
Leader of the National Party and the Opposition agree that the various tribunals should be
consolidated into one area; our difference of opinion relates to which area that should be.
The Opposition accepts that some agreement has been reached between the National Party
and the Government in this matter. The Opposition would have preferred it to go in the
opposite direction because that would have achieved a better result.
Amendment put and passed.
Mr HASSELL: I come back to the question of farm property. I refer to the definitions of
",residential premises" and "residential tenancy agreement" when read in conjunction with the
definition of "premises". Residential premises means premises that constitute or are intended
to constitute a place of residence. It seems clear that that does not exclude a house on a farm.
Mir Taylor It includes a house on a farm, but if you are talking about a lease of a farm for
fanning. dial is not a residential tenancy lease.
Mr HASSELL: I tried to put the case of a person with a farm of 1 000 hectares which
includes a house. The farm is leased, including the house in which the lessee resides with his
family and from where he operates the farmt. The lessee is living in residential premidses
within the meaning of the Bill; he is living within premises as defined in the Bill. The
agreement covering the house, because it covens a house on the farm, is a residential tenancy
agreement because it is an agreement under which a person for valuable consideration grants
to another person a right to occupy residential premises for the purpose of residence. If the
Minister is saying that a farm is excluded ftom those definitions, I ask him to explain why.
Mr Taylor I have explained why and now you are going through a tortuous explanation of
what you think is the situation I should explain.
Mr HASSELL: I would be grateful if the Minister would say why it excludes a farm.
Mr Taylor: Because the farm is leased for farming purposes and is no: a residence being
leased. You are not actually leasing or taking out tenancy obligations in respect of the house
on that farm.
Mr HASSELL: That is no: correct.
Mlr Taylor: You say it is not and I say it is. I am ceiling you that it is not the same as a
residential lease. I am telling you the answer and you will not listen because you do not like
the answer.
Mr HASSELL: The Minister is not explaining the answer and I am tying to find out, as is
appropriate in the Committee stage. It is not a matter of whether I like the answer, I am
trying to get the basis of the meaning of the Bill. That is the normal process of a Comm-ittee
debate. It is one thing to give an answer, it is another to explain that answer. I have asked
the Minister to explain the basis upon which his officers reached that conclusion.
Mr Taylor: I have done that, and you are unhappy with the explanation.
Mr HASSELL: It is not that I am unhappy with it,

The DEPUTY CHAIRMAN (Dr Lawrence): Order! I ask the member for Cottesloe and the
Minister to address their remarks through the Chair.

Mr HASSELL: The Minister is confused about whether he is giving an answer or an
explanation. His answer might be right -- I am not saying he is wrong -- but I am trying to
understand it. The Minister should not get irritated because he is pressed to explain what he
means.

Mr Taylor: I am not irritated. You do no: choose to understand what I anm putting to you
which is that the farm, and the situation as put forward by you, are not included in this
legislation.
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Mr HASSELL: The Minister has said that several times. Why does the Minister say that a
fanm is not included when the definition of "residential tenancy agreements' states -

Any agremt... under which any person for valuable consideration grants to any
other person a right to occupy, whether exclusively or otherwise, any residential
peiss... for the purpose of residence;

The Minister is suggesting that because a fanning lease has as its primary purpose the
farming of the land, that necessarily excludes the secondary purpose of an occupation of a
residence.

Mr Taylor: You have got it in one.

Mr HASSELL: I suggest to the Minister that it is not necessarily as clear-cut as he makes
out.

MW Taylor: You came to that conclusion.

Mr HASSELL: Only from listening to the remarks of the Minister.

Mr Taylor- Thut is what we are here for.

Mr HASSELL: I wonder if that is the only basis upon which he says that is the case.

Mr Taylor Having been the beneficiary of die advice of Parliamentary Counsel in respect of
the point you raised --

Mr HASSELL: Is that the only advice which the Minister has?

Mr Taylor: What better advice do you want?

Mr HASSELL: I do not know what better advice there could be, but the purpose of a
Committee stage of a B ill is to examine the Bill and try to understand it.

Mr Taylor: I have just given you the information you seek and you do not agree with it.

Mr HASSELL: No, I do not agree. I can say that clearly, because [ now understand what the
Minister is saying. I did not know before. I do not agree with the Minister's certainty as to
the situation. The first time a farming tenant finds it convenient to do so, he will argue that
he falls within the definition, and it would be open to a court, applying reasonable
consideration to the legislation, to reach the conclusion that, in respect of the residence part
of the farm, he had been let a residence for the purpose of residence. It is quite clear to me
that a person who has been let a farm has been let the fanm for the purpose of farming it, and
in respect of that pant of it which is a residence, he has been let it for the purpose of living in
it. The much-vaunted legislation of South Australia which the Minister is wont to quote
contains provisions expressly excluding farm property.

Mr Taylor: That is not correct.

Mr HASSELL: Is the Minister sure of that?

Mr Taylor: That is correct.

Mr HASSELL: Whether or not that is right, it is possible to interpret this Bill in the way I
suggest. There is a danger that even if the intention is to exclude farms, this Bill may
unwittingly have included them. A simple solution, rather than some tortuous interpretation
of the Act, would be a constructive provision excluding its application to agricultural
tenancies.

Mr WATT: I have a query in relation to the definition of "residential tenancy agreement".
Although I do not have any legal training, I had always understood that one could have
legally-binding contracts, either written or verbal. Thi definition refers to agreements
whether expressed or implied. I am uncertain how to determine what an implied agreement
could be.

As I understand the existing law, written or verbal agreements would imply termis and
conditions that the parties have not considered. It would be difficult for a prospective tenant
or an owner to enter into an implied agreement, because that implies that they are agreeing to
things which have not been discussed or understood. I am aware that pans IV and V of this
Act, when it has been amended, will form the basis of the standard tenancy agreement. I
wonder whether the word "implied"' should not be there. It seems to me that it is expressed
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in the standard tenancy agreement about which we have talked, although we have not seen
one. Even if we had seen one, it would probably have been savagely chopped around by
now. I cannot understand how one can have an implied agreement when so much is
expressed. I wonder whether there is some point which has escaped me, or whether there are
ocher areas of implied agreement outside those chat are expressed.
M~r COWAN: I would like to return to a point made by the member for Cottesloe upon
which the Minister may wish to comment. I understand the Minister's explanation in relation
to a person who enters into a lease of a property and, having done so, is leasing the property,
not the residence, and, therefore, would not be subject to this legislation. However, should
there be a second cottage on that property which the farm lessee wished to sublet, I assume
that that situation is not excluded from the provisions of this Bill, other than those provisions
for special exemption. That is reasonable, provided there are discretionary provisions in the
legislation. In many instances those second cottages axe not in a good state of repair and are
sublet at very nominal rents. If there were no opting-out provisions people who wish to rent
this kind of accommodation, and avoid paying high rents, would be excluded from doing so.
I accept that the agreement between a lessor and lessee over the right to farm that land should
exclude the lessee from the provisions of this Bill on the home they are occupying. Where
that lessee sublets a second or third cottage, the people in those cottages should be subject to
the provisions in this Bill, provided the landlord and tenant have the possibility of writing
their own variation to the agreement because of the extraordinary circumnstances which
prevail. I will be very disappointed if, at the end of this Committee stage, we do not have the
opting-out provision because that would negate a number of existing subletting agreements in
agricultural areas.
Mr TAYLOR: The member for Merredin has hit the nail on the head: The opting-out
provision that he is going to move would cover the cases that he has mentioned.

I understand that the actual definition of 'residential tenancy agreement" is a legal definition;
it is certainly an express agreement and one char is entered into quite deliberately; most
agreements would fall within that category. An implied agreement is one that could conic
about as a result of people moving into a house and over the course of time starting to pay
rent and abiding by all the other factors that apply to being a tenant in that house, and there
would be an implied agreement that this Act and the definition of residential tenancy
agreement would apply in that case.
Clause, as amended, put and passed.
Clause 4 put and negatived.
New clause 4 --
Mr TAYLOR: I move --

Page 3 -- To insert after clause 3 the following new clause to stand as clause 4 --
Position of Crown
4. Subject to sections 5(2)(f) and 6, this Act binds the Crown.

This amendment takes up the amendments placed on the Notice Paper by the member for
Albany and the member for Merredin, and in fact effectively binds the Crown in relation to
this matter. It is unusual that we have gone as far as this amendmient in relation to this
legislation because in South Australia, New South Wales and Victoria the public housing
authorities are completely exempted from the legislation.
Mr WATT: I thank the Minister for acknowledging the merits of the amendments put
forward by both the Liberal Party and the National Party, and I suggest this was one of those
areas which received universal criticism from the people from whom I sought an opinion on
this Bill. People in every section of the community felt that to have a "them and us" situation
in respect of tenancy agreements was not tight; that people who rented a house -- whether
from a private owner or from the Government -- should be subject to the same obligations,
responsibilities and privileges.
Mr Wilson: In fact, Government agencies are often subjected to requirements even more
stringent than those under this Bill.
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Mr WATT: That may be so. but under the law as it previously existed a number of sections
would have been exempted from the provisions of this Bill, and the community at large saw
that as a disadvantage. The Minister's amendment deletes all of the offending sections, and
that being the case I am happy not to proceed with my amendments, and to accept the
amendment moved by the Minister.
Mr COWAN: I have a query in relation to the amendments placed on the Notice Paper by
the member for Albany. It is clear that the Minister's amendment achieves die same purpose
as the amendments foreshadowed by the member for Albany.
The DEPUTY CHAIRMAN (Mrs Henderson): The member has indicated he is not going to
move his amendments.
Mr COWAN: I know, and this concerns me to some extent because if the member for
Albany looks at the amendments in his name, he will notice that there is a reference to the
security bond that is payable in the case of tenancy agreements with particular Government
authorities. I would like to know why the member has decided that also should be excluded.
Mr Taylor: There is no need for that now that there is no exemption as such for Homeswest.
Mr HASSELL: I would be grateful if the Minister would explain how the amendment is
going to operate in fact, because what we have in front of us is a Clayton's amendment:
Instead of having a provision that says in effect that this Act does not bind the Crown, we
have now an amendment that says that this Act binds the Crown subject to two very
important provisions which allow the Crown in whole or in pant to be exempted. This
amendment says "Subject to section 5(2)(f)", which states --

where the agreement is entered into as owner, whether generally or in prescribed
circumstances, by any prescribed person or agency being a person or agency that is
acting on behalf of the Crown; or

So it is possible that on the day this eml becomes law, the Minister can prescribe that the
State Housing Commnission should be one of those agencies of the Crown which is exempted.
Mr Taylor: It is not our intention to do that.
Mr HASSELL: That is my point: What is the Government intending to do? The same
applies to clause 6, which stats --

The Governor may by regulation provide that a provision of this Act shall not apply to
or in relation to, or shall apply in a modified manner to, the following, or any
combination of the following ...

The clause then continues -

(c) any prescribed person or agency being a person or agency that is acting on
behalf of the Crown.

If the Government is accepting the proposition that the Act should bind the Crown in general,
why is it that we have special provisions relating to the agencies of the Crown? Why do we
not simply have exactly the same provisions as apply to private landlords, which allow for
certain exemptions anyway?
Mr Taylor This puts them in the same position as private landlords; we can make
exemptions in some of those areas as well. The member mentioned in the second reading
debate the question of exemptions relating to retirement homes or children. For example,
Homeswest may have a policy so far as high rise units are concerned to not allow people who
have children to reside in those particular high rise blocks because of the dangers involved.
This provision allows us to give the same sorts of exemptions in those areas as we can give to
private landlords.
Mr HASSELL: I accept that, but what special exemptions does the Minister propose to
proclaim for any agency of the Crown which relates to them being, or having the character
of, an agency of the Crown as distinct from being a private landlord?
Mr Taylor: At this stage we do not know. In fact there is no category of exemption that we
have in mind for any agency of the Crown.
Mr HASSELL: So there is no policy at all?
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T'he DEPUTY CHAIRMAN: Could I suggest that it is slowing proceedings down to have an
infoumal debate about the Bill?
Mr Taylor I would have though: it would speed the debate up.
The DEPUTY CHAIRM[AN: I ask the member for Contesloc to complete his remarks and the
Minister to then reply. It is difficult for other members to hear the debate.
Mr HASSELL: I thought the Minister's replies were expediting the debate. As I understand
it, what the Miister has said by way of interjection is that there is no formulated policy for
any special exemptions to be given to any Crown agency.
Mr Taylor That is correct.
Mr HASSELL: [ thank the Minister for confirming that, but chat is something which is
shown up in the Bill. That is why I anm raising this matter. There is a prohibition in the Bill
on die refusal of the allowance of a subtenancy. That is, one cannot refuse to sublet.
Mr Taylor No, there is not. You can sublet with the agreement of the people involved.
Wr HASSELL: But the subletting provisions limit the power of the owner to --

Mr Taylor That is no: correct. We covered that in the second reading debate. It does not
limit the ability of the owner to prevent subletting.
Mr HASSELL: I see. However, in the case of Homeswest, for example, there would need to
be some general exemption from any restriction on preventing subletting because there might
well be good social policy reasons not to allow subsidised homes to be sublet to people who
were not qualified.
Mr Taylor interjected.
Mr HASSELL If what the Minister says about clause 54 is correct, I am pleased that I might
have read it wrongly before.
Mr COWAN: It was my understanding that the need for the Minister to maintain the
prviions subject to sections 5(2)(f) and 6 of the principal Act by the Crown was designed to

allwi an Ombudsman, who has that power, to investigate the activities of a Government
agency; where the Ombudsman has the responsibility for investigation, the Small Claims
Tribunal would not be expected to take any action. Given this provision, it was my
understanding that where people lodge a complaint with the Ombudsman, they will be
allowed to do that and it will no: be the responsibility of the Small Claims Tribunal to
become involved in any such dispute.
Mrt TAYLOR: Yes. In fact the member for Merredin is correct in relation to clause 4(2)
where it says "Sections 8(d) and (e)". That subclause provides that it would be quite
inappropriate for another Government department such as the Departnment of Consumer
Affairs to investigate complaints against Homeawest, which is another Government.
department. Therefore people should have the ability to go through the Ombudsman to have
those sorts of complaints investigated and that is made quite clear in relation to this
legislation.
New clause put and passed.
Clause 5: Application or Act -
Mr WATT: Clause 5(2)(d) says that the Bill will not apply to residential agreements where
dhe tenant is a boarder or lodger. I would like the Minister to explain to the Chamber why an
agreement should not apply where a tenant is a boarder or lodger. Obviously in
circumstances where the tenant is a legitimate boarder or lodger the tenancy agreement
should not relate to him, but I envisage a circumstance where perhaps a tenant has a boarder
or lodger where the person who actually holds the tenancy agreement leaves, intending to be
away for a limited period but decides to stay away. The boarder or the lodger stays on and in
a de facto way becomes the tenant.
Mr Taylor That is where an implied agreement comes up in relation to the residential
tenancy agreement.
Mr WATT: Yes, in circumstances where that happens, the provisions of the Bill apply to that
person as though he were the tenant. I think it is desirable that where that happens the
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tenant should go back, sign a new agreement, lodge a new bond and do all the sonts of things
that ought to be done.
My second query relates to clause 5(4) which deals with premises being used as bona fie
holiday homes.
Mr Taylor: My amendment on the Notice Paper actually agrees wit the amendment you
were going to move.
Mr WATT: That is right. I had an amendment on the Notice Paper but the Minister has put
in a similar amendment. There are many circumstances where holiday homes are let for a
period in excess of two months in a quite legitimate fashion, especially in the sumnmer when
people come down from the north and from the fannring districts. I am pleased the Minister
has accepted that one.
Mr HASSELL: Clause 5 applies to any residential tenizncy agreement which is renewed,
extended, assigned or otherwise transferred after the commencement of the Act. This is a
retrospective provision.
Mr Taylor No, it is not. Any agreement for periodic tenancy will come under the provisions
of this Bil at its conclusion.
Mr IHASSELL: Yes, but what happens if the tenant has an option to renew? It is also
brought under the provisions of this Bill. Clause 7 refers to transitional provisions for
existing periodic tenancies. A tenant is required to pay the fixed rent, races and taxes under
his agreement. He may then exercise an option and is no longer required to pay the rates and
taxes. Clause 53 states the term of every agreement is that the owner shall bear all rates,
taxes and charges. Suppose I have a house to let and the rent for that house is set on the basis
of a tenancy agreement for five years.
Mr Taylor: That is normal. You are looking at local governm ent land taxes, but not
including excess water. That is a standard tenancy agreement.
Mr HASSELL: No, it is not-
Mr Taylor: Yes, it is.
Mr HASSELL: What happens in the case of a five-year tenancy with a five-year option with
the tenancy expiring in thiree months and the option being renewed? This Bill applies at the
point at which the option is renewed.
Mr Taylor: That is correct
Mr HASSELL: The owner has no right to vary the rent at that point.
Mr Taylor: Why nor?
Mr HASSELL: Maybe because he has to vary it in a certain way.
Mr Taylor: Under this legislation he would have a right, because of the extraordinary
circumstances, to apply to the tribunal and have the tribunal make a decision on whether that
change in circumstances should be taken into account.
Mr HASSELL: Under what clause can he apply to the tribunal?
Mr Taylor- Under clause 88. There is also the proposed contracting out provision referred to
in the member for Merredin's amendment.
Mr HASSELL: But one cannot contract out unless one agrees.
Mr Taylor: Clause 88 covers it.

Mr HASSELL: Clause 88 has all sorts of horrendous implications in it. It seems an
extraordinary proposition to take agreements entered into in good faith and apply a whole
new regime to them retrospectively.
Mr Taylor: It is not retrospective.
Mr HASSELL: Of course it is. Those people have made arrangements wider the law as it
stands.
Mr Taylor: And it comes to a conclusion. Both panics have the opportunity -
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Mr HASSELL: They do not. The tenant has a legal right to exercise a right of renewal and
he exercises it. The landlord is stuck with a completely new regime unless he applies to the
court to exercise the existing regimre. Thousands and thousands of dollars could be involved.
This is an extraordinary provision to have in the Bill, It shows the extent to which this
legislation is completely loaded one way.
Mr TAYLOR: I move an amendment -

Page 4, line 20 -- To delete "2" and substitute the following --

3
The amendment alters the fixed term of agreements from two months to three months for
premises leased for holiday purposes unless there is proof to the contrary. That takes up the
amendment that was to be moved by the member for Albany on the same matter.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 6: Modification of application of Act by regulation --
Mr WATT: [ have an uneasy feeling about clause 6. 1 believe the community generally has
an uneasy feeling about laws or the application of laws being altered by regulation rather than
by the Act being amended by Parliament. Does the Minister envisage any area or
circumstance whereby modification should be necessary to the Adt? Why should those
modifications be made by regulation and not by the Parliament?
Mr TAYLOR: Alteration by regulation is a far simpler way of dealing with these matters.
However, such alteration requires the consent of the Parliament. Regulations have been
overturned in this place and in the Legislative Council. I think that is the safeguard required
by the member.
Mr Watt: Alteration by regulation tends to be less public.
Mr TAYLOR: They are as public as people want to make them.
The other matter raised was whether the Government had anything in particular in mind. At
this stage it does not, but it is an important provision which gives the Government and certain
people operating this legislation the opportunity to overcome problems. which may come to
mind, such as those mentioned during the second reading debate by the member for Cottesloe
when talking about children in retirement villages. I also mentioned Homeswest
accommnodation and high-rise units where we may give an exemption to cover children being
taken into those units. The Government has nothing in mind at the moment, but it is an
important provision which should be included in the legislation.
Mr COWAN: Like the member for Albany. we in the National Party have some reservations
about this provision. We recognise that every Bill which goes through this Parliament
contains a measure which allows the Government by regulation to make certain provisions.
We recognise that there must be some delegation of the authority of this Parliament. We do
not like it but we accept that it must be allowed, If at any stage National Party members
believe that the Government has taken this matter of regulatory provisions too far, we shall be
the first, if we beat the member for Albany, to move that the regulations be disallowed.
Mr HASSELL: The Minister is right in saying that this is a very important clause; it is
essential because of the weaknesses of this legislation. As the member for Albany absolutely
correctly said, and the Leader of the National Party supported him, it is a major delegation of
the power of Parliament and it is required because the legislation is uncertain and unclear. It
has not been thought through properly or fully. The Government has not worked out what
the law of tenancy is to be. There is a major invasion of the essential rights of land owners
and a major change to the foundations of a general law that has been established for hundreds
of years, and yet the Government has not yet been able to work out the extent to which it
applies.
The law purports to relate to tenancies but it also relates to licences; it is not just about
landlords and tenants, it is about licensors and licensees. In circumstances where the
legislation fails miserably in its definition of what is to apply and what is not to apply, it is
essential to have a provision such as clause 6 to allow people to make exemptions, otherwise
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there will be -n impossible situation. That does not indicate any strength on the part of the
legislation but weakness on the pant of the legislation. It indicates that the Government does
not know how it will work, that it has not been dhought through ilfly, and that it has not been
worked out with people of experience who know what is going on in this whole field.
The other thing about regulations and this power to make regulations is that they are entirely
within the discretion of die Minister they can be disallowed, as he said, but if disallowance
were a satisfactory procedure by which to govern the country, why not have a big Act and
allow everything to be done by regulation? The truth is that the regulation-making powers
can be used to favour particular individuals or classes of individuals; one group or another
can be given an advantage, commercial or otherwise, because of t influence it has with the
Goverrnent or the Minister of the day; and cases of legitimacy can be knocked back.
Those are the weaknesses of this legislation, which fails to spell out in full the law of landlord
and tenant which is to apply. I have already indicated dint a major deficiency of this
legislation is its failure to distinguish between people who are in the business of letting out
houses, flats or other forms of residential accommodation, and those who do it in particular
circumstances. I do not believe that a bank manager, policema or school teacher who is
transferred to the country from the city and, therefore, constrained to lease his principal place
of residence, should be subject to die same regime as a person who owns a block of 100
home units and lets them out as a business. I do not believe that those two groups of people
will be fairly treated by a regime of legislation which imposes significant penalties for
technical breaches. I do not believe that there is an inequality between landlords and tenants
which the nature of this legislation presupposes.
Clause 6 underlines and re-emphasises the weakness of a legislative regime which is being
grafted on a system of law which has taken centuries to develop, which it is agreed needs to
be reformed in some respects but which needs to be reformed with simplicity, certainty and
balance. The Minister's answer is to say that the Government has introduced all these rules
but if they prove to be inconvenient it will deal with them under the provisions of this clause.
I do not believe the law of landlord and tenant should work under that basis, and this
provision, essential as it is, underlines the weakness of the legislative framework we are
considering.
Clause put and passed.
Clause 7: Transitional provision for existing periodic tenancies --
Mr WAIT: This clause makes provision for tenancy agreements in existence before the Bill
comes into operation. A number of people have queried with me whether verbal agreements
entered into before this legislation comes into operation will need to be forrnalised or put into
written standard tenancy agreements. I said that that was not the case and I ask the Minister
to confirm that that was the correct advice.
Mr Taylor Yes, you were correct in saying that.
Mr WATT: I wanted that on the record to overcome the doubts that people may have.
Mr TAYLOR: I move an amendment -

Page 5, after line 29 - To insert the following subclauses --

(3) Where -

(a) this Act becomes applicable to a residential tenancy agreement by
meason of a renewal, extension, assignment or transfer referred to in
section 5(1); and

(b) at the time of such application a security bond in respect of the
agreement has been paid to the owner or a person acting on his behalf,

the following provisions apply, notwithstanding section 30(4) --

(c) the owner shall cause the person who is holding the security bond --
(i) to pay the amount of the security bond allowed by section

30(l), or such lesser amount as is held, in accordance with
either paragraph (a) or (b) of clause 2(l) of Schedule 1; and

(ii) if the amount held exceeds the amount so allowed, to pay the
excess to the tenant;
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(d) each payment referred to in paragraph (c) shall be made not later than
21 days after this Act becomes applicable to the residential tenancy
agreement; and

(e) any amount paid to the bond administrator under clause 2(1 )(a) of
Schedule I shall be paid into the Rental Accommodation Fund
established under clause 3 of that Schedule.

(4) Nothing in section 30(4) applies to a periodic tenancy to which this Act
becomes applicable by virtue of subsection (1).

The amendment clarifies the situation relating to bonds. Members will be aware that later in
the Bill changes will be made to where bonds have to be paid. This amendment is one of
clarification of further amendments on the Notice Paper and of the situation of bonds paid
when tenancies end.

Mr Hassell: Subclause (4).

Mr TAYLOR: Subclause (4) requires the bond to be paid immediately the tenancy comes up
for renewal. In the old one I think they had 21 days, or 28.
Mr WAIT': The question the member for Cotxesloe asked by way of interjection was one I
was going to raise with the Minister. Having heard his explanation I am none the wiser.

Mr Hassell: Neither am 1.

Mr WAT With respect, I am not sure that the Minister fully grasped the point.

Mr Brian Burke: It would take more than one explanation from the Minister to make you two
wiser, probably three or four.
Mr WATT: My mind goes back to the beginning of the debate when I remarked about the
difficulty in comidng to grips with all these amendments, and the Minister told me it was easy.
Mr Taylor The actual amendments are easy.

Mr WATT: A considerable amount of money must be held in security bond deposits the
length and breadth of the State. To expect all these bonds to be paid into an appropriate
account - I say "an appropriate account' because there will be a choice once we have
finished with the amendments -- within three weeks must surely be an impossible task.

Mr Taylor: What do you mean, they would all have to be paid?

Mr WATT: Is that not the position?

Mr Taylor It means when they come to the end and are about to be renewed they have that
period of time in which to pay them in.

Mr WATT: That was part of my query. With a periodic tenancy which still has 18 months to
run, the security bond would not have to be paid into the rental accomimodation fund or
whatever fund is appropriate; that can remain in the person's trust account or wherever until
such time as the tenancy agreement is renewed, and then the bond money has to be paid over.

Mr Taylor: The bonds have to be paid in within 21 days in relation to this matter. If you
look at clause 30(4), the comment is that that is not necessary, because payment of the bond
is covered by the agreement itself. This makes the period 21 instead of 28 days.
Mr WATT: I accept that. I do not think the Minister has told me what the situation must be
with security bonds held on existing fixed-term agreements. Are they expected to be paid
into one of the funds?

Mr Taylor: Within 21 days.

Mr WATT: That is what I said in the first place, and the Minister said no.

Mr Taylor: I am sorry, I did not understand you.

Mr WATT: I suggested that would be very difficult to achieve, and I wonder how the
deparment intends to go about persuading people who hold those bonds to part with them,
and what sort of action will be taken against those who are reluctant to part with the money.

Mr Taylor It is not a matter of parting with the moneys: they are actually held in trust. They
are not owned by the owner, the agent, or anyone else. They are actually held in a trust
account.
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Mr WATT: Under existing tenancy law, if I own a house which I rent to someone, and I
require a security bond, do I have to pay that into a special trustee-type: account?

Mr Taylor: Yes. It is supposed to be in an authorised trustee account.

Mr WAlT: I suspect most professionals in the business would be doing it that way.

Mr Taylor: I hope they are.

Mr WATT: Land agents and professionals in the business would be doing it that way, but an
awful lot of private individuals renting properties would have security bonds which are not
held in one of those trustee accounts. What does the department have in mind to get those
moneys out of those people?

Mr TAYLOR: Those people will be made aware, as a result of a great deal of publicity, that
they will be required to set aside or pay into accounts which will be set up a prescribed
amount of the interest payment on those accounts to help pay for the operation of the scheme.
They will have 21 days in which to do that.

Mr COWAN: I want to make it clear that we accept this amendment. It deals with
something that has been argued very strongly by a great number of people, particularly those
who represent the owners of premises or who are generally described as landlords. It has also
been of some concern to many building societies, credit unions and financial institutions
which have been holding accounts containing bond moneys.

It is pleasing to us to see that no longer will there be this central fund into which all bond
moneys should be paid, but the landlords or agents will have the capacity now to be able to
pay their bond moneys into an account of their choice, when it becomes their responsibility to
ensure that whatever interest that bond money yields is returned to the administrator of the
fund or to the person responsible for collecting the necessary funds for the purpose of
running the advisory service, and perhaps meeting any of the additional costs of disputes and
so on.

We see it as being an advantage to have the money removed from a centralised fund to allow
the various property owners to be able to manage their own bond trust accounts and to remit
the necessary moneys which are determined to be appropriate to the administrator rather than
give them the whole bond. That seems a much better system.
I acknowledge, as the member for Albany says, that there are some people who will not have
established a special account, and the money will find its way into some other account. At
the end of the rental period it may perhaps be returned; or perhaps there will be a dispute
resulting in some difficulty in obtaining those funds, or getting a share of the funds across to
the administrator. Nevertheless, we still believe a person should be able to make a chokce as
to where to deposit bond moneys. If people are given that choice, they should accept that
they have a responsibility to make sure that any payments which will become necessary
under those provisions are in fact made.

Amendment put and passed.
Clause, as amended, put and passed.
ClauseS8: Functions of Department under this Act -

Mr WATT: I move an amendment --

Page 6, line 7 -- To insert after the word "parties" the following --

but only to the extent that such interests affect the tenancy in question
Without those words inserted the scope of the clause is, in our view, far too wide and allows
the department to investigate and conduct research into matters related to the interests of
parties, which is what it says at the moment. Those words could relate to anything; all sorts
of inquiries could be made of all sorts of sources about matters which could be quite
unrelated to the tenancy in question and which would have absolutely no bearing on it. That
power is neither necessary nor desirable and we seek to limit the power of the department to
matters related directly to the tenancy that is the subject of a dispute.

Mr TAYLOR: I cannot folow why the member has moved this amendment. The matter has
been discussed with Parliamentary Counsel, and his view is that this amendment would only
serve, if anything, to confuse the situation in relation to the sort of investigation and research
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that could be conducted, and weaken the position of owners. In the whole area of residential
tenancies and agreements it would be vowy much in the interests of both owners and tenants
that the Commissioner of Consumer Affairs had the opportunity to conduct thai sort of
investigation and research. It may well be that that investigation and research will make both
owners and tenants better off and in sonmc circumstances may lead to a reduction or
significant decrease in the raze of increase in rents.
I cannot see why the member wishes to restrict this sort of investigation or research -- and it
is only research, because we are not talking about investigation or research so far as
consumer affairs inquiries are concerned.
Mr Watt: It mentions the interests of panics to a residential tenancy agreement.
Mr TAYLOR: I do not know why the member wishes to restrict the legislation to where such
interests affect the tenancy in question. He is saying that he wants the commissioner to
conduct research and investigation only into a particular tenancy; is that correct?
Mr Watt: The clause as it stands applies to the interests of parties to residential tenancy
agreements generally.
Mr TAYLOR: It applies to both parties - owners as well as tenants. The member is
restricting it to the tenancy itself.
Mr Watt: I understand what the Minister is saying, but I am concerned that, where specific
tenancy agreements are inquired into, that power should be restricted. I think that perhaps the
Minister is right.
Mr TAYLOR: I know what the member is trying to do, but I cannot agree that it would be
necessary. It is inappropriate.
Mr Wart: If the Minister's, advice from Parliamentary Counsel is that it does not achieve
what I seek to achieve, then I am not too enthusiastic about it.
Mr& TAYLOR: I have followed up the matter of secrecy agreements, and the member has
moved an amendment in that area.
Mr COWAN. We understand the intent of the member for Albany and can see that the
Minister is prepared in his own way to meet that concern. As I am not legally trained, I am
having difficulty understanding the ramifications of this matter. What the Minister seeks to
do gives some guarantee of confidentiality. There is, of course, the alternative that operates
in Queensland where a property owner has the ability to contact the tribunal saying that a
person has applied to rent their property and asking whether information is available
indicating that that person is likely to be a good tenant. The answer could be that the person
had appeared before the tribunal six times in the past three years. On that basis, one can see
the advantage of information being available.
Mr Taylor: People sometimes ring the Department of Consumer Affairs asking for
information about a tradesman or firm -- whether the department has had queries about them
or has a question mark against their name, but the department will not give that information.
Mr COWAN: I accept that. However, every time one goes down one path that creates
something else. I am saying that in Queensland it is possible, through the section handling
disputes between landlords and tenants, to inquire whether a person is a good tenant. The
same applies to landlords. If a landlord has been before the tribunal, that fact is recorded and
the information is available to the public. As landlords can avoid prospective bad tenants, so
tenants can avoid prospective bad landlords. Nevertheless, the intention was to have a degree
of confidentiality. We had some reservations about the first amendment foreshadowed by the
member for Albany.
Mr Wan: I will get further advice before the debate on this matter occurs in the other place.
Mr COWAN: I can see what the member is getting at, but question whether his amendment
achieves what he seeks to achieve. We do not support his amendment, but will support the
amendment to be moved by the Minister.
Amendment, by leave, withdrawn.
Mr WATT: Just before I move a fur-ther amendment, I want to comment about the role of the
department in respect of the establishment of the advisory service for tenants and owners.
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I would like the Minister to explain how the timing of this is to take place because I
understand there is likely to be a reasonably long gestation period before the Act comes into
operation.
I would be interested to know whether it is intended that the advisory service be established
reasonably soon or only at the time the, Act comes into operation. It did occur to me that the
Tenants Advice Service has been operating for some time. Of course, it probably has a fairly
biased view of things. Some of the things it has put to me I have agreed with, but it has put
others that I have not agreed with. If that service is to disappear it might well be that some of
the expertise available among those people could be harnessed and used within the
department. Obviously they would start off with a basic knowledge of tenancy law generally
and, so long as they could adapt themselves to a situation of handing out advice in an even-
handed way and not having a bias towards one side of the argument, it may be that the
department could benefit from the experience those people have.

In respect of clause 8(2) the arguments that we were endeavouring to put on the previous
amendment about privacy and so on apply also to this clause, but even more so.
Mr Taylor Have you seen the amendment to be moved by me to add on a subclause (3) that
would take up the amendment you moved?

Mr WAlT: I understand the intent of that additional subclause is to provide the same privacy
provisions that apply within the Consumer Affairs Act. I think that is the general intention of
the Minister's proposed amendment. Does the Minister agree?

Mr Taylor: Well, it does in part. The point I made earlier about your deletion of subclause
(2) was that that would take away from the commuissioner the power to investigate matters so
far as owners are concerned. At the moment they do not qualify as consumers under the Act
and, by deleting that subclause, your amendment would significantly weaken the power of
the commissioner. That is why I think it is important that you do not proceed with that
amendment.

Mr WAIT: I do not accept what the Minister has said. I accepted the merits of his argument
in respect of the amendment I moved for clause 8(l)(a), but subclause (2) says --

Officers of the Department may co-operate, collaborate or consult with officers of any
department or instrumentality of the Crown in right of the State, or any other State or
the Commnonwealth or with any organization or body wherever situated which is
concerned with the interests of parties to residential tenancy agreements, or with any
person who has a special knowledge of any aspect of the rights and interests of such
parties.

Mr Taylor- The commissioner can already do that under the Consumer Affairs Act for
tenants, who are classified as consumers. What we are saying is that this will give the
commissioner the power also to be able to do that in respect of owners. If you delete this
clause you are going to weaken significantly the power of the commissioner in relation to
owners. If you want me to agree to that, I will agree to it.

Mr Hassell: What we should be doing is amending the Consumer Affairs Act.

Mr WATT: I was just going to say the same thing. I would be very interested to hear the
arguments of other members in respect of this clause but I have no intention of withdrawing
the amendment on the Notice Paper.

I move a further amendment --

Page 6, lines 23 to 29 -- To delete subclause (2).
Mr HASSELL: I understand what the Minister says; by deleting this we will limit die power
of the commissioner to do the selfsame things in relation to landlords, because he can already
do that in relation to tenants under the Consumer Affairs Act.

Mr Taylor: That is correct.

Mr HASSELL: ButtI think the member for Albany is right to persist with the amendment for
the purpose of making the point that it is particularly undesirable to write into any State Act
of Parliament a power for a department to deal with the Commonwealth and other States in
relation to State matters.
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Mr Taylor I will agree to the amendment
Mr HASSELL: If the Minister agreesto it, he agrees toit. Thaiwill be good so far aslIam
concerned, because the dealings of the State with the Commonwealth always need to be
monitored very carefully by the Government of the day.
Mr Taylor I do not think you can point to any abuse of this power under the Consumer
Affairs Act.
Mr HASSELL: I cannot: I amt talking about a general principle. I can tell die Minister that it
is possible we will get another man like Mr Uren as the Minister in Canberra who comes up
with a glorious schemne like that which he cant up with under the Department of Urban and
Regional Development in relation to ownership of land or tenancies. Mr Uren wanted to
make all of the people in Australia tenants. He wanted to get rid of freehold land and he had
grandiose plans to get rid of freehold properties and make us all into tenants of the
Government.
Mr Brian Burke: I do not think that was an exactly accurate description.
Mr HASSELL: I stand by it as an accurate description because the original Salvado plan was
for a massive development in accordance with the objectives of DURD, which was to get rid
of freehold land for housing. They warned to reduce Australians to tenancy status -

Mr Brian Burke: But you did not rush to ban the Urban Lands Council when you got in. It
grew out of DURD and did ail those awful things.
Mr HASSELL: I say to the Premier very clearly and without any hesitation that I think that
was one of our errors. I believe. and have argued very strongly, that we should have got rid
of the Urban Lands Council. I do not believe in having an Urban Lands Council; I did not
then, and I do not now.
Mr Brian Burke: Sir David Brand did.
Mr HASSELL: Sir David Brand had a reason for being concerned about the supply of urban
land. He had a certain Minister in his Government who allowed a situation to arise in which
there was a shortage of urban land and an explosion in prices. and it materially affected the
outcome of the 1971 election, as the Premier knows. So he had his reasons, and others had
their measons; but there are other ways of doing it.
Mr Taylor interjected.
Mr HASSELL That is a little aside, but it does get back to the point. It was put up by the
Minister's Premier, so we cannot ignore its tremendous importance, can we?
Mr Brian Burke: Hang on a second, I am your Premier too.
Mr Taylor Did that make the member for Contesloc feel uncomfortable?
Mr Brian Burke: I think it did.
Mr HASSELL: We must concede he is the Premier of all of us. The only important point to
be made on this clause is not to say that in is never appropriate for departmental officers to
confer with Comnrmonwealt officers, or that the State would want to cut off normal
consultations in the normal course of events; what is important to say is that it is unwise to
write into an Act of this Parliament a right for a department to deal with the Commonwealth.
This is one of those occasions where I am suggesting that ministerial control and discretion is
much mome important and than the department should not be given a statutory right to do
those things.
Mr Taylor. I am agreeing to your amendment.
Mr HASSELL: That is good, because I want to make clear the basis upon which the
amendment is moved. I hope if the Minister is acting in good faith he will amend the
Consumer Affairs Act accordingly.
Mr Taylor: I will not do that because that Act works very well in this respect. That is why
this section is in the Act.
Mr HASSELL: If this provides some limitation it is a start. I am no fan of the Consumer
Affairs Act. It has never defined its duties properly or contained a proper definition of what
is right and wrong. It provides ail sorts of powers to a department without any definition of
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what it may or may not do, and it allows the department to exercise enormous discretion aver
people without any definition. The Government has just introduced a Fair Trading Bill which
provides definition of what is right and wrong and makes it possible to have some reference
point. It is not right for the department to have this power conferred on it, and there are many
cases when it is in the interest of Western Australia that the Government of the State may
decide not to confer or consult with the Commonwealth. We all know the Commonwealth
has one meaning for consultation and everybody else has another. When the Commonwealth
talks about consultation and cooperation it means one thing - it will run the show. We have
to be ever vigilant to keep the Commonwealth out of Western Australian affairs. It has made
great advances in recent years often with the concurrence of this Government. Otn other
occasions the Government has stood up to the Commonwealth, for which it deserves
commendation.
Amendment put and passed.
Mr TAYLOR: I move an amendment -

Page 6, after line 29 - To insert the following subclause -

(3) Section 24 of the Consumer Affairs Act 1971 applies to information
acquired under this Act, and for that purpose the reference to "this Act" in the
first place where it appears in subsection (2) of that section shall be read as a
reference to the Residential Tenancies Act (987.

Hopefully this will overcome any of the problems some members have in relation to secrecy
provisions in these matters. Section 24 of the Consuimer Affairs Act relates to the privacy
and secrecy provisions of that Act and this amendment ensures that that section will be of
importance to this legislation.
Mr WATT: The Opposition accepts this amendment. There is a widespread concern, as has
been evidenced in recent times in other debates, about Government involvement in the affairs
of private citizens, and anything which ensures privacy in these matters is to be welcomed.
Mr HIASSELL: I support the amendment. Will the Minister explain the mechanics by which
this will operate in the way he intends? What precisely is he trying to achieve which is not
covered by the existing provisions of this Bill or the Consumer Affairs Act?
Mr TAYLOR: I am making it quite clear by the addition of this proposed subsection that
where section 24 of the Consumer Affairs Act relates to privacy and secrecy as far as
information obtained by officers in that department is concerned, it shall also apply to
information gained by officers of the department in relation- to residential tenancies. It is an
important provision despite the comments of the member for Merredin that in Queensland the
department gives out information on tenancies and owners or landlords. I do not think we
should be doing that in this State.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 9: Commissioner may institute or defend proceedings for party -

Mr WATT: Thbis clause provides the mechanism by which the commrrissioner cant istitute or
defend proceedings for one of the parties to a dispute.
Mr Taylor: We will accept your amendment.
Mr WATT: On that basis I will make some brief comments. A number of people are
concerned about this clause and the measons for it. It is rather frightening to see a situation in
which the commissioner can get involved in a dispute and ignore the wishes of either or both
parties and go his own way without regard for the facts of the situation. If one refers to
clause 11I one sees that it absolves the commissioner or his representatives of any
responsibility. That is a matter of concern as well. On one hand the Government is giving
power to the officers -- the commissioner or his representatives - to rake action on behalf of
parties to a dispute, and on the other hand it is removing any responsibility for the actions
they take.

I had intended to move the following amendments -

Page 6, line 33 -- To delete the subclause designation (a).
Page 6, line 35 -- To delete the word "or".
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However, I seek your guidance, Mr Chairman, because I understand it is the opinion of the
"experts" that it is not necessary to move to delete designations like "(a)" and "or". There is
an amendment on the Notice Paper in the name of the member for Merredin. and I wonder
whether he intends to move it.
Mr Taylor: You are both seeking to achieve the same thing.
Mr WAT:- Absolutely.
Mr COWAN: There are several lists of amendments circulating in this Chamber. One is a
list of National Party amendments which have been subjected to scrutiny by Parliamentary
Counsel and they look nothing like the original amendments which the National Party put
forward. In this particular case the amendment that the National Party wishes to move has
not been subjected to scrutiny by the Parliamentary Counsel.
Mr Watt: It is not on the amended list.
Mr COWAN: It is not on the amended list, and members have to go back to the original list
of amendments.
Mr Watt [ assumned that because it was not on your list you would not move to amend the
clause.
Mr COWAN: The fact ms that it was the National Party's intention to delete paragraph (b) of
subclause (1) and on that basis it assumed that the word "or" after paragraph (a) would be
automatically deleted.
The CHAIRMAN: If the member's amendment is agreed to the Clerks can change the other
part of the clause accordingly.
Mr COWAN: Thank you, Mr Chairman, that is precisely what I would like to do. I move an
amendment --

Page 7, lines I and 2 -- To delete the lines.
Amendment put and passed.
Mr COWAN: I wish to move another amendment which is consequential to the fact that the
Government has been prepared to accept that the Small Claims Tribunal should be the proper
authority dealing with these complaints. I move an amendment -

Page 8, lines 2, 6, 15 and 21 -- To delete "magistrate" and substitute the following -
referee

Amendment put and passed.
Clause, as amended, put and passed.
Clauses 10 and I I put and passed.
Clause 12: Jurisdiction -

Mr COWAN: Once again this clause relates to the fact that we are transferring the power of
dealing with disputes to the Small Claims Tribunal. I move an amendment --

Page 10, lines 3 to 5 - To delete "magistrate sitting in the Small Disputes Division of
a local court as provided by Part VIB of the Local Courts Act 1904" and substitute the
following -

referee
Mr WATT: I do not want to keep going on about the reasons that I think the Local Court is a
better area for the hearing of disputes than is the Small Claims Tribunal. In my notes I came
across some comments from a lawyer which were interesting to read and which confinn the
view I held previously. He said --

[ think it important that a person hearing disputes hear as wide a variety as possible so
that a sense of balance can be kept. The danger of this type of specialisation is that
the Magistrate may lose his general perspective of the operation of the law.

That is precisely what I have been saying. The wider spread of activities in which a
magistrate can become involved in a Local Court, the better. I oppose the amendment.
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Amendment put and passed.
Mrt COWAN: I move a further amendment --

Page 10. after line 7 - To insert the following subclauses --

(2) The vesting of jurisdiction under this Act in a referee does not, except
as provided by subsection (3), render any provision of the Small
Claims Tribunals Act 1974 applicable to any matter that may be the
subject of an application under this Act or to the enforcement of
compliance with any order made under this Act.

(3) Sections 15A(l), 37 and 38 of the Small Claims Tribunals Act 1974
shall, with all necessary changes, apply for the purposes of this Act as
they apply to proceedings of a Small Claims Tribunal and for that
purpose references in those sections to a Small Claims Tribunal shall
be read as references to a referee.

It merely is a technical amendment and it makes it very clear that the Small Claims Tribunal
referee does have the power to act in these matters.
Amendment put and passed.
The clause was further amended, on motions by Mr Cowan, as follows --

Page 10. line 8 -- To delete "magistrate sitting in the Small Disputes Division" and
substitute the following -

referee
Page 10, line 13 -- To delete "magistrate so sitting" and substitute the following --

referee
Page 10, lines 14 and 15 -- To delete "magistrate sitting in the Small Disputes
Division" and substitute the following --

referee
Clause, as amended, put and passed.
Clauses 13 and 14 put and negatived.
New clause 14 --
Mr COWAN: I move --

Page 11 -- To insert after clause 12 the following new clause to stand as clause 14 --
14. (1) Any application to be made under this Act shaft be filed, where the
premises the subject of the application are situated --

(a) in the metropolitan region, in the registry established under section 13
of the Small Claims Tribunals Act 1974; or

(b) outside the metropolitan region, in the local court held nearest to the
place where the premises the subject of the application are situated or,
by consent of both parties, in the registry referred to in paragraph (a) or
any other local court.

(2) The clerk of the local court in which an application is filed under
subsection (1) shall as soon as is practicable send the application to the
Registrar.

This conforms to the operations of the Small Claim Tribunal as it operates now. The
tribunal has the power to operate anywhere in the State of Western Australia. In some
instances it travels to the larger regional centres of this State, but in the main it chooses not to
travel to smaller country towns, I should imagine due to the cost. Instead it delegates its
authority to magistrates in the Local Court and allows them to become referees for the
purpose of conducting hearings in relation to disputes under the Small Claims Tribunal. This
amendment merely allows that practice to continue in the case of disputes between landlord
and tenant- Very few people will argue on this, particularly the member for Albany, who has
always felt that this power should have been left with the Local Court anyway. in this
instance the responsibility is being given to the magistrate in Local Courts.
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Within two years we expect to see the fiinctions of the Small Claims Tribunal transferred to
the auspices of the Local Court, and the whole operation will come under the one umbrella.
We do not like putting the cart before the horse. We already have the operation in the Small
Claims Tribunal. We want to see the powers transferred at a later stage to the Local Court.
New clause put and passed.
Clause 15: Time for determination of proceedings --

Mr WATT: This clause relates to die time for the determination of proceedings. The Bill has
changed direction somewhat. In its original configuration it was intended that these disputes
wvould be heard in the Small Disputes Division of the Local Court and, wherever practicable,
it was intended that they should be heard within 14 days.
[ understand that, in the Small Claims Tribunal as presently constituted, matters are not heard
within 14 days. I wonder whether the Minister could indicate what the average time is at the
moment for claimrs to be heard, and whether he tinks changes will be necessary within that
organisation to be able to bring it up to the standard which will be required to meet the
provisions of this Bill. There is a very real concern, that the Bill in its present form appears to
not provide for urgent hearings. I do not mean with only thre or seven days' notice, or
something like that, but if somebody had reason to believe that something was seriously
wrong -- perhaps the property was being damaged or was not being used in conformity with
the tenancy agreement -- it is our view that there ought to be some mechanism for urgent
hearings to be requested and the matter so heard.
Mr COWAN: Much of this Bill relates to the requirement that action must be taken within a
prescribed period -- in this case, 14 days. I would like the Minister to clarify whether he is
referring to working days or calendar days because there is some question in our minds that
those days may relate to working days. If the period of 14 days relates only to working days,
the period expands to three weeks of the calendar month
Mr TAYLOR: In relation to the last matter, I understand that the Interpretation Act covers
the definition of "days", and I am having that checked with the Parliamentary Counsel to find
out what is the situation.
In relation to the matters raised by the member for Albany, it is unusual to ask in a Bill
dealing with a court that the court deal with the matter within a certain time, although there is
a provision within the Bill that, where it is not practicable to deal with the matter within 14
days, it be dealt with as expeditiously as possible. It is not very meaningful as far as the
Small Claims Tribunal is concerned to try to get an average of the time taken to hear and
determine a case because the tribunal does not often deal with urgent matters, but I
understand that when it does it can deal with those matters fairly quickly. The time taken by
the Small Claims Tribunal to deal with a matter can also bear a relationship to the amount of
investigation that is required by the tribunal referee and those involved with the tribunal in
order to help the referee come to a decision. Given that we have accepted the National
Party's amendment to take the Small Claims Tribunal on board, we have had to ensure that
the tribunal is given sufficient resources to enable it to meet the needs expressed under clause
15. That will be possible given that taxpayers are not going to be paying for this operation; it
will be self-supporting and the amnount of money required to make the Small Claims Tribunal
work in an efficient and effective manner will have to be forthcom-ing from within the
community.
Mr WAUT: I would like the Minister to understand that there are some practical difficulties
in the existing premises where the Small Claims Tribunal is located, particularly in the
waiting areas. I do not know whether is is intended that the Small Claims Tribunal will
remain in that location with its increased workload, but I ask the Minister to give attention to
that problem, which is quite apparent and at times quite acute.
Mr TAYLOR: We will be giving attention to that whole range of matters, given the greater
responsibility of the Small Claims Tribunal-
Clause put and passed.
Clause 16: Applications for relief and orders thereon --

The clause was amended, on motions by Mr Cowan, as follows --
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Page 11, line 20 -- Ta delete "for relief to a magistrate sitting in the Small Disputes
Division" and substitute the following --

to a referee for relief
Page 11, line 21 -- To delete "magistrate" and substitute the following -

referee
Page 11, lines 29 and 30 -- To delete "a local court" and substitute the following -

the registry referred to in section 14(1)(a)
Page 12, line 4 -- To delete "magistrate" and substitute the following --

referee
Page 12, line 6 -- To delete "magistrate sitting in the Small Disputes Division" and
substitute the following --

referee
Clause, as amended, put and passed.
Clause 17: Enforcement -

Mr WATT: I again refer to some notes that were provided to me by a lawyer. He says about
clause 17 --

In my experience in the law if aprt fails to comply with a Court order that party is
in contempt of Court and at the request of the opposing party is invariably dealt with
by the Court in an appropriate manner. The drafters of this legislation do not appear
to recognise that our legal system works very well and that major disputes involving
many millions of dollars between strong and aggressive combatants are settled and
determined in our Courts and the parties are made to comply. Fines such as this are
totally unnecessary and in my view show a lack of understanding of the operation of
the law ina this country.

This clause relates to the enforcement of orders made under the provisions of this Act, which
carry a maximum penalty of $2 000, which is a quite substantial fine. I would be interested
to hear the Minister's explanation why that penalty needs to be so large and why the fine
cannot be done away with, when the view has been expressed that tines such as this are
totally unnecessary.
Mr TAYLOR: The penalty of $2 000 is a maximum penalty which I think is appropriate,
given that we are talking about a person without reasonable excuse failing to comply with an
order of the court. This is a serious offence, especially in a case where an offender repeatedly
offends or blatantly disregards an order of the court.
The 1986 annual report of the Commissioner for Consumer Affairs in South Australia gives
information on prosecutions. Under the Residential Tenancy Act regulations in that State
only 23 prosecutions were made, a large number of which involved repeat offenders. The
highest fine imposed by the court was $200; most fines being in the vicinity of $80 to $ 100.
I do not think it is unusual to impose a fine on someone who is blatantly disregarding an
order of a court.
Mr COWAN: I move the following amendments --

Page 12, lines 15 and 16 -- To delete "magistrate sitting in the Small Disputes
Division of a local court" and substitute the following -

refrnee
Page 12. line 20 -- To delete "that" and substitute the following -

a local
Page 12, after line 25 - To insert the following subclause -

(3) Regulations made under section 92 may make provision for the procedure
to be followed for the purpose of enforcing an order referred to in subsection
(2).
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These are consequential amendments.
Amendments put and passed.
Clause, as amended, put and passed.
Clause 18: Application to vary or set aside order --

The clause was amended, on motion by Mr Cowan, as follows -

Page 12, lines 28 and 29 -- To delete "magistrate sitting in the Small Disputes
Division" and substitute the following -

referee
Mr WATT': This clause provides for an application to vary or set aside an order in certain
circumstances which must be made within 14 days. Orders may be made in a person's
absence, for whatever reason, and if a person wishes to apply to vary an order we consider
14 days would be insufficient time to do so. A person may not receive the order due to his
absence and may not have the opportunity to file an application to vary or put aside the order.
I move the following amendment --

Page 12, line 32 - To delete the number "14" with a view to substituting the number

Mr COWAN: There may be occasions where a landlord may find himself in one pant of the
State and his property, the subject of a dispute, may be some distance away. For instance, I
may be a member of the Western Australian Water Authority transferred to Kununurra. I
might then lease --

The CHAIRMVAN: Order! I wonder if the background chatterers on my immediate right may
lower the tone of the chatter as we have many amendments to deal with. It is difficult enough
for the Hansard reporters, who do an excellent job in this place.
Government members: Hear, hear!
The CHAIRMAN: And I do not need "Hear, hear!" as everyone can bear my voice. If
members wish to chatter, they should chatter elsewhere The only voice I want to hear, and
which Hansard wishes to hear, is that of the Leader of the National Party or whoever may be
speaking to this Bill.
Mr COWAN: [ had reached the stage where I was on route to Kununurra, having been
transferred by the Western Australian Water Authority. In that case, if a dispute arose, there
would be some difficulty in being able to comply with an order. The member for Albany has
a reasonable case in that in some circumstances 14 days may not be sufficient.
Circumstances could exist where a longer period of time is required. The National Party
supports the amendment.
Mr TAYLOR: We are talking here about an order which has been made, not a hearing. A
decision of the Small Claims Tribunal is not necessarily posted. A person involved can find
out about a decison by making a phone call.
At the moment the time span involved with the Small Claims Tribunal is seven days. As far
as that tribunal is concerned I accept that that period may be inadequate in terms of making
an application under this provision.
Mr Watt: When the Minister brings in a major amendment to the Small Claims Tribunal
legislation next year perhaps we can include that.
Mr TAYLOR; As far as these matters are concerned -- and the tribunal will be spending
most of its time on these matters as a result of this Bill -- the amount of time involved will go
from seven days to 14 days. I believe 14 days is not unreasonable. The consultative group
involved in the preparation of this legislation over the past four years did not have any
problems with the proposal that the period be 14 days rather than a longer period as
suggested by the member for Albany.
Amendment put and negatived.
Clause, as amended, put and passed.
Clause 19: Form of applications and notice of hearing --
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Mr WATT: Among other things this clause deals with a prescribed fee to be charged for the
hearing of disputes. Is it intended than the fee to be charged will be different from that
already charged by the Small Clairns Tribunal? If not, what might the fee be?
I might add that owners groups are opposed to the requirements for any prescribed fee at all.
They take the view that there is a rental accommodation fund which will be established and
which will earn interest that will be creamed off by the Government. It seems to me that if
that money is going to be paying the administrative expenses of this legislation, it ought to
come from there. On the other hand, the tenants argue -- and I have sonic sympathy for their
point of view -- that the bond moneys belong to them and the interest on those moneys should
be paid to them. At the risk of appearing to hedge my bets on this question, I think that if the
Government were to insist that the proceeds of the investment of bond moneys is to be paid
into the Government's coffers, then to administer than Act ought to be part of the costs of
administering the Act itself. The only good reason I can see to have prescribed fee is that it
might prevent frivolous claims.
Mr Taylor: That is exactly the reason.
Mr WAT:, I accept that but I felt a duty to present the Committee with the point of view of
the owners on this particular question.
Mr TAYLOR: The member for Albany is quite right. The idea of having a prescribed fee is
to prevent vexatious or frivolous claim in relation to these matters. In the Small Claims
Tribunal the fee is $15 although the tribunal has the ability under this legislation to reduce the
fee in some cases should it consider the circumnstances of the applicant such that he cannot
afford to pay the fee. I do not believe that the fee which could be charged under this
legislation is out of keeping with the charge made by the Small Claims Tribunal.
Mr COWAN: I move two consequential amendments -

Page 13, line 5 -- To delete "magistrate hears an application the clerk" and substitute
the following -

referee hears an application the registrar
Page 13, lines I Ito 13 - To delete "Chief Stipendiary Magistrate may direct
generally or as a magistrate" and substitute the following -

senior referee appointed under section 5 of the Small Claims Tribunals Act
1974 may direct generally, or as a referee

The National Party sees it as very important that people who wish to submit an application
for a hearing should have to pay a fee. It is essential firstly for the reasons given by the
member for Albany - than is. that it will tend to prevent frivolous claims -- and secondly that
it will in a very small way contribute to some of the costs of operating the tribunal's
activities. It has always been the National Party's intention that wherever possible the
maximum amount of interest earned on the bond money be returned to the person who put it
up and not go towards meeting the cost of the exercise of this legislation when it becomes
law. For that reason we are quite pleased to see the necessary provisions for a fee to be
charged for any hearing brought before the Small Claims Tribunal.
Amendments put and passed.
Clause, as amended, put and passed.
Clause 20: Witnesses and inspection of documents --

Mr WILLIAMS: I am concerned about clause 20(1)(b)(i), which reads that a magistrate
may --

inspect any books, papers or documents produced, retain them for such reasonable
period as he thinks fit, and make copies of any of them, or of any of their contents;,

I believe this subparagraph should be deleted because it gives too much power to a magistrate
to interfere and inspect books. What is meant by "books"? Normally in a rental situation
there is a tenancy agreement which deals with the rental charged, the bond to be charged, the
terms and conditions of the rental and so on. That is all that is necessary for a magistrate to
peruse if he wants to peruse anything. What books is the legislation talking about -- profit
and loss accounts, balance sheets and so on? Do landlords keep separate
11321
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books for each tenant? In many cases that is not so. I think this legislation gives far too much
power to magistrates to interfere, when all that is necessary for him to see is the tenancy
agreement.
Mr TAYLOR: Magistrates already have those powers in the local conrt just as those powers
already exist with the Commnissioner for Consumer Affairs and the Small Claims Tribunal
referee. This subclause does not provide anything different or extraordinary to that which is
already available to people in these circumstances. I am not aware of any abuses of this
power. The referees or magistrates dealing with such matters should be able to avail
themselves of any information which they believe is appropriate for them to make a fit and
appropriate decision.
Mr Watt: How long do they keep these? Do they make photocopies?
Mr TAYLOR: That would be up to the magistrate. I imagine he would endeavour to get
papers back to individuals as soon as possible. With ready access to photocopiers these days
that is no great problem.
Mr WILLIAMS: The Minister's explanation as to these powers does not satisfy me one little
bit. It is not necessary for a magistrate to have these powers in the first place, the tenancy
agreement should be all that he requires. Why does he need to look at balance sheets or
profit and loss accounts? It is an unnecessary infringement on the privacy of individual
landlords. Why should a magistrate need to look further than a tenancy agreement?
Mr Taylor For example, how otherwise would he find out whether rent has been paid? If he
wanted to find out whether someone has paid their rent -
Mr WILLIAMS: Under this legislation he would have receipts.
Mr Taylor: No, you don't have to get receipts in all situations. If it is paid into a bank you
do not have to get receipts.
Mr WILLIAMS: Thene has got to be a simpler way. This is going far too deeply --

Mr Taylor It is going no futher than already exists, and to my knowledge it has not been
abused. You are, after all, dealing with referees and magistrates.
Mr COWAN: We have no quarrel at all with the powers given to the referees under this
section. However, in order to ensure that it is the referees who will be able to inspect the
books or papers, I w ill move some amendments.
The clause was mended, on motions by Mr Cowan, as follows --

Page 13, line 16 -- To delete "magistrate sitting in the Small Disputes Division or the
clerk" and substitute the following --

referee or the registrar
Page 13, lines 18, 19, and 23 -- To delete "magistrate so sitting" and substitute the
following --

referee
Page 13, lines 29 and 30, and page 14, lines 3 and 4 - To delete "magistrate" and
substitute the following --

referee
Clause, as amended, put and passed.
Clause 21: General powers in proceedings.-
The clause was amended, on motions by Mr Cowan, as follows --

Page 14, line 11I -- To delete "magistrate" and substitute the following --

referee
Page 14, lines 19 and 20 -- To delete "magistrate sitting in the Small Disputes
Division"and substitute the following -

referee
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Page 15, line 3 *- To delete "the court in its other jurisdiction or any other" and
substitute the following --

any

Page 15, line 6 -- To delete "the court in its other jurisdiction or any other" and
substitute the following --

any

Clause, as amended, put and passed.
Clause 22: Evidence --
Mr HASSELL: This is one of a series of clauses which establish what might be referred to as
a system of palm tree justice. That is a system under which the normal procedures and
requirements of a court do not apply. In this case the provision states --

... the magistrate shall not be bound by the rules of evidence but may inform himself
upon any matter relating to the proceedings mn such manner as he thinks fit.

This sont of provision is not unknown to the law. It applies in the Industrial Relations
Commission. It must be understood that the rules of evidence as laid down in relation to
presentation to courts have been established for very good reasons. In particular, they stop
the court, in whatever form it may be, being misled by hearsay, second-hand evidence and
gossip.

This provision facilitates those things being brought in where further provision excludes
representation either by lawyers or agencies, except in limited circumstances, and adds to a
system which is open to abuse.. With the existing limited rights of appeal, it is necessary to
record my concern that this provision is undesirable and capable of working to the serious
prejudice of either party.

More needs to be said in relation to other provisions, but this provision has been seen, in
other legislation, to work injustices. When one considers that these proceedings will be dealt
with at the lower end of the judicial scale, where the commitment or understanding of the
strict forms of the judicial process is not as vigorously practised because of the general way
in which these tribunals operate, it is a provision which needs to be considered.

Mr WATT: I do not wish to dwell on this subject and I do not profess to know the answer. I
accept that it is appropriate in certain circumstances when administering the law, not to be
bound by the rules of evidence. One of the difficulties with the Small Claims Tribunal - I
regret that I may be seen to be making some attack on the people who run it -- is the number
of complaints that I have received over the years that certain people involved in cases heard
before the tribunal have been denied a fair hearing. Everyone is entitled at the very minimum
to a fair hearing, however the case is heard. I am disturbed by the number of cases in which I
have been told people had been denied the right to speak or to present certain evidence which
they considered as most important to their case or germane to their argument. I felt it was my
duty to put that on the record and I hope that the Minister for Consumer Affairs, when
discussing this matter with the referees who will operate in the tribunal, will ensure that even
though they are not bound by the rules of evidence, everyone gets a fair hearing. That has
not always been the case with the Small Claims Tribunal.

Mr TRENORDEN: If we accept the concept of instant justice, we must accept also that
mistakes will be made. The point was made that the normal rules of evidence will not apply;
I am aware that a movie is presently being made in the Eastern States regarding the Lindy
Chamberlain case and, presumably, the rules of evidence applied in that case. There is no
guarantee in any court that the result will always be as we would wish. In a system such as
this, involving relatively small amounts of money and where people are moving on, we need
to ensure there is a quick and simnple system. I am not saying that the situation should not be
amended or looked at.

Mr Watt: I was not arguing that the rules of evidence should apply, but point out that so
many people have said they were denied a fair hearing.

Mr TRENORDEN: I am not seeking an argument with the member for Albany; exactly the
same points have been made to me. If we decide to set up a quick system, the trade-off will
be that some things will go by the board; some people will be hurt and some bad decisions
will be made.
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NU COWAN: This is probably one of dhe most important provisions in the Bill. It is central
to the whole theme of the Residential Tenancies Act. I rise to defend the Small Claims
Tribunal. Every member in this Chamber knows that if people are aggrieved by a decision of
the tribunal they have the right to another hearing conducted by a different referee. Failing
that, an appeal can be made to a court. On the occasions when appeals have been made to
courts, those appeals have been dismissed. Notwithstanding that, I do not wish to defend to
any great extent the record of the Small Claims Tribunal for the simple reason that its record
is its defence.
This provision is essential; under a system such as this there will always be situations in
which two parties appear before a referee, both of whom think they are right and, ultimately.
one will be aggrieved. There is no question of that because most of the people who appear
before the tribunal believe they are right, and the referee must make a judgment one way or
the other. They cannot both be right so some people will always be disappointed, but that
does not necessarily mean the decision of the tribunal was wrong. It is important that this
provision remains precisely as it is, because it is central to the purpose of a residential
tenancies Act.
NU HASSELL: The arguments put forward in discussion have underlined the point I made.
For instance, the member for Avon referred to the fact that small amounts of money are
involved. Often those small amounts represent the sole income of a small investor, a widow
or a retired person who relies on the income from premises. ft is all very well to become soft
and informal about the presentation of evidence to the Small Claims Tribunal - I do not want
to enter the discussion about the tribunal or its operation, I know nothing about those
matters -- but there is no soft attitude under this law in the technicalities that have to be
applied and followed to the letter by landlords when they want to get rid of a tenant. Nothing
there states that they do not have to be bound by the rules, or that they can let people off. All
of the rules are absolute and precise and, if the landlord, in trying to get rid of a defaulting
tenant, should slip up on any one of those precise provisions, he or she cannot remove the
tenant from what is still - even under this approach to the law -- his or her property.
It is all very nice to have tribunals which will hear things on an infonmal basis and the Small
Clairns Tribunal will not have rules of evidence, lawyers, agents or people representing the
interests of panics. The Bill makes the assumption that landlords are somehow rich,
powerful and capable, and tenants are underdogs and innocent. All those things are built into
the legislation and rules of evidence will not apply either.
Mr Cowan: That is not quite accurate to say that landlords are regarded as rich, powerful and
capable.
Mr HASSELL: That is the assumption throughout. We have just amended a provision which
stated that a landlord could only be represented by the Commissioner of Consumer Affairs if
he was satisfied that the owner was in necessitous circumstances. However, the assumption
was built into clause 9 that a tenant should be represented without any such proof being
required. The assumption made throughout this legislation is that landlords are totally
capable of looking after themselves, and tenants are not; that is the weighting and the bias of
this legislation.
Mdr Cowan: That is your opinion.
Mr HASSELL: The Leader of the National Party has been expressing quite a few opinions; I
am not resiling from the fact that it is my opinion. That opinion arises from my reading of
the legislation and the attitude expressed by its provisions. There is no forgetting the rules of
evidence, or other rules, particularly when it comes to applying penalties of $1 000, or
whatever the penalty may be.
Mr Cowan: A maximum fine of 51000. And if an order is given to a tenant he faces the
same penalty.
Mr HASSELL: That is so, but we are still applying a system of penalties across a broad
range of issues in relation to what is essentially a civil contract. Clause 22 represents a
simple situation. The Leader of the National Party ought to look more closely at the
legislation as he seems to be suggesting that it is basically okay and well balanced.
Mr Cowan: If!I thought it were okay I would not be moving amendments.
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Mr HASSELL: Most of the member's amendments relate to having matters dealt with in one
court rather than another.
The CHAIRMAN: Order! All comment should be directed through the Chairman.
Mr HASSELL: All I sought to do at the outset was point out that those sorts of rules are
capable of leading to unsatisfactory results and to injustices. Those injustices can apply
equally to tenants or landlords. In a strict regime of rigid rules as laid down by this
legislation - rules which apply to both landlords and tenants -- it is not necessarily in the
interests of either party to have this justice system evidenced in clauses 22 and 23 and in
other clauses.
Mr TAYLOR: The member for Cottesloe said that not being bound by the rules of evidence
will have very unsatisfactory results and will cause injustices in die system.
Mr Hassell: I said "can".
Mr TAYLOR: Whether it is "can" or "will", I do not think anyone in this place would say
that a legal system bound by the rules of evidence, particularly in the criminal area, is one
that on all occasions brings forward satisfactory results and does away with injustice in our
society. If one part of our society has failed over the past couple of decades or so it is
certainly our legal system and the way in which it works. It may be that a clause of this B ill
chat binds people to the rules of evidence will certainly involve much greater responsibility
on and an involvement by lawyers. My strongly held view is that the more lawyers are
involved in our system the more complicated it becomes and the less justice is done to
ordinary people.
I am happy that this legislation will enable referees and those working with it not to be bound
by the rules of evidence, if that is the practice and the way in which they wish to go.
Certainly, the rules of evidence are not necessarily applicable in both the Small Claims
Tribunal and the Industrial Relations Commission, as mentioned by the member for
Cottesloe.
I understand that the practice in the Small Claims Tribunal is that its referees are usually
guided by the rules of evidence unless they consider that to be unnecessary.
The CHAIRMAN: Order! The background chatter is not allowing the Hansard reporter a
fair go.
A member Hear, hear!
The CHAIRMAN: Order! I do not need an interjection of "Hear, hear!" from the member
who is fond of saying that. We will be here for a long time over the coming few days.
Mr TAYLOR: The Small Claims Tribunal referees will only move away from those rules of
evidence that they use as a matter of practice in circumstances where they consider it to be
appropriate. I am quite certain that the same will apply with this legislation. This is a vital
piece of legislation and one that certainly has my utnost support.
Mr WATT: I have no argument about this clause, although a couple of members seem to
have a burr under their saddle about it and I would not like them to think that I am opposing
it. The member for Menredin has said that there are avenues of appeal against decisions of
the Small Claims Tribunal. That statement should be qualified, because the only areas of
appeal available relate to where there has been a denial of natural justice, or where there has
been lack of competent jurisdiction on the part of a particular tribunal.
That member also said that those cases that had been taken to the Supreme Court had not
been won. That is not correct, because a - number of them have been successful.
Unfortunately, there is no provision for costs to be awarded, so there is little encouragement
for people to test cases in the Supreme Court, where it has cost those who have won about
$5 000 to contest the original decision and win; so it has cost them dearly to say, "I san right;
I told you so." That is part of the reason why few challenges are actually made.
The clause was amended, on motion by Mr Cowan, as follows -

Page 15, line 11 -- To delete "magistrate" and substitute the following --

referee
Clause, as amended, put and passed.
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Clause 23: Presentation of cases -
The clause was amended, on motion by Mr Cowan, as follows -

Page 15, line 19 and page 16 lines 3 and 9 -- To delete "magistrate" and substitute the
following --

referee
Mr HASSELL: I understand that the Law Society has no problem wit this clause but I still
make the point, because I think it is an important point and one of principle, that in the
tradition of our legal system -- whatever may be the prejudices of the Minister, and they have
been disclosed to be considerable prejudices -- the right of people to be represented in having
their cases presented has been established over many centuries and it is a very serious matter
to take that right away.
I have no personal interest in the manter and. were I to be a landlord, which I anm not, I would
have a right to appear on my own behalf and that would lead to certain consequential rights in
respect of other pantics. But the fact is that many landlords are quite incapable of presenting
their own cases, and many tenants are in that position. Provisions which prohibit both of
those parties from being represented by counsel or an agent except with the approval of the
court are, in my view, fundamentally wrong because the magistrate or referee is not in a
position to judge at the commencement of a case who is most capable of presenting their
case. Hec is, therefore, not able to judge accurately whether a person who is not represented
by counsel or an agent is going to be prejudiced in that case by the prohibition on
representation. The general rule ought to be applied, and if the Minister wants to penalise the
fact that lawyers will become involved -- if he wants to keep it simple -- the way to do that is
to put restrictions on the payment of costs which at least provides some limitation where the
parties are otherwise roughly equal.
However, I stress that we must deal with landlords as we deal with tenants, who come from
all walks of life, We must deal with landlords who are bank managers, policemen, teachers,
and all sorts of people who are put in a position of having to become landlords because of
their occupations. They are not all business people; they are nor all people who arc wise in
the ways of business.
When we come later to the legal provisions of this Bill related to the procedures that must be
followed to have a tenant removed where that tenant is in default, we will see that complex
provisions arise and complex judgments must be made. There are reversals of the anus of
proof and so on. All of these involve strict compliance with a set of rules that are laid down
without any room for a slip-up or for the failure to prove that every step has been taken, not
only as required but also within the times required, and on the days required in some cases.
To have in this legislation provisions excluding representation will - not in this case may, but
will -- inevitably lead to injustices.
If this Bill were to lead to an Act which simply allowed people to go into a tribunal to have
disputes discussed or dealt with after they had arisen in a general framework, one could
understand this provision; but this Bill goes beyond chat. This Bill lays down a framework of
regulation and rule which must be complied with, and lays down a system whereby people
are likely to be prosecuted and so on. All of those things demand that people have a right to
be represented so that they can get justice. That is what the system is meant to be about. It is
not meant to be about the luck of the draw as to who is articulate and who is not in presenting
a case. There are plenty of tenants and landlords who are articulate, but equally there are
plenty of both who are not.
Mr WAlT: I have an amendment on the Notice Paper. I have discussed it with the Minister
and there seems to be some difference of opinion as to whether it will achieve what I want it
to achieve, In clause 23(2)(b) there is provision for an owner to be represented at a hearing
by his agent. This subclause provides that a party to any proceedings may be represented by
an agent or assisted by an agent in the presentation of his case if the magistrate hearing the
proceedings is satisfied -

(b) where the party is an owner, that the agent is the agent of the owner
appointed at or before the time at which the residential tenancy agreement
was entered into to manage the premises the subject of the proceedings on
behalf of the owner.
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My clear understanding of that is that if I had a property for rental and I put it in the hands of
an agent and it was a reasonably long tenancy -- perhaps five or 10 years -- I might change
the agent two or thre times, but this subclause clearly states that the only agent who may
represent me at a dispute is the agent who was the agent at the rime the tenancy was entered
into. What I am trying to achieve is that the owners should be protected in those
circumstances by being allowed to have the agent of the day represent them, as he is
obviously the person who is familiar with the operation and is probably keeping the books
and doing all sorts of things.
So, given that the Minister's advice is that my amendment on the Notice Paper would not
achieve that, what I would ask him to do is to give an undertaking to rake this matter up with
the draftsman with a view to having it put right in another place if he agrees with my basic
premise that the agent of the day ought to be able to represent the owner.
Mr Taylor I agree to the proposel you have put forward, and will have a look at it.
Mr WATT: Thank you.
Clause, as amended, put and passed.
Clause 24: Settlement by conciliation -

The clause was amended, on motion by Mr Cowan, as follows -

Page 17, lines 8, 18 and 20 -- To delete "maistrate" and substitute the following --

referee
Mr HASSELL: I want to ask the Minister what is meant by clause 24(1)(a) where it refers to
the power of the referee to interview the parties in private. I specifically ask whether that
means be is to be able to interview one of the parties in private without the other party's
being present. In asking that question I point out that the referee is then able to go on and
hear the case. Thus he can form a highly prejudicial view of one party and then hear the case.
I would have thought it was a dangerous proposition to have the referee interview one of the
panics in private without the other party being present. It is fundamental to our system of
justice that what is done is done in the presence of both parties. What is the meaning of the
clause?
Mr TAYLOR: My understanding is that it is all part of the endeavour of this legislation to
enable the referee to try to settle matters by conciliation rather than by arbitration. I think
that is very important. In doing that, if the referee or conciliator should feel it necessary to
speak to either party in private. I imagine he would do so one at a time rather than both
together. I imagine commonsense would dictate he would see them individually. It would be
entirely in the bands of the referee to decide whether he would move down that line and say
one way or the other whether it is one of the parties or both parties together. I imagine it
would be one at a time but I do not think the referee would be bound by this provision to
interview them separately.
Mr HASSELL: The Minister is saying that the referee would be entitled to interview the
parties separately. That being so, I regard this provision as being wholly unsatisfactory. The
way is open for procedures to be followed and action to be taken in legal proceedings relating
to a strict legal regime and code of conduct which are practices and procedures foreign to the
proper administration of justice. If that course of conduct is followed, I think it will lead to
considerable conflict.
One day we will learn that all these nice ideas about palm tree justice are all very well, but
the greatest example of the application of this system is the Family Court, and there are more
complaints about the Family Court than about any other system of law known to the legal
establishment. The Family Court produces an endless stream of dissatisfied litigants. There
are particular reasons for the venom of their dissatisfaction hut the point is that a great deal of
satisfaction --

Mr Taylor interjected.
Mr H-ASSELL: Yes. The sort of situation which exists under the Family Court system did
not exist under the Matrimonial Causes and Personal Status Code when matrimonial disputes
were dealt with by the Supreme Court. This half-baked system of law and judges who do not
behave like judges, and people trying to play around with the system and not looking like
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people who make tough decisions has resulted in the present situation. There is always a
dissatisfied party in any litigation but the measure of dissatisfaction is considerably reduced
when people feel that they have been treated in accordance with a strict set of rules that apply
equally to both parties, that nothing has been done behind the doer, that everything is out in
the open, that everything has been said in the presence of the other party, and that people are
entitled to speak, albeit within the confines of rules of evidence and law. Those are the rules
that apply in established courts, and although there are plenty of faults with those courts, the
legal system and the rules relating to the way in which lawyers practice, the basic system is
tried and true. This business of behind the door conciliation is an ideal which will not work.
Mr GREIG: I urge the Minister to consider seriously this particular provision when this Bill
goes before the other place. I do so because of my experience in industrial relations matters,
which is closely akin to the type of conciliation and arbitration procedures envisaged in this
legislation.
Mr Taylor: Were you not listening to the comment I made in relation to this matter -- that is,
I believe it is very important, and I support it entirely?
Mr GREIG: Yes, I did. Clearly, any party, having been through the conciliation process and
not having had the issue resolved, should have the right not to proceed and have the matter
arbitrated by the party, the referee, who mediated in that conciliation. If I missed the
Minister's point that there was protection for either party, I apologise, but I see nothing in the
proposed amendments that gives either party the right to object to the referee who proceeded
in conference, and would have heard the parties privately, separately and together and, when
resolution has not arisen from those conciliation procedures, tvying to proceed to arbitrate the
case. It is not humanly possible for that referee to comply with clause 24(2), which reads as
follows -

Nothing said or done in the course of any attempt to settle proceedings under this
section shall subsequently be given in evidence in any proceedings nor shall the
magistrate be thereby disqualified firom hearing or continuing to hear the proceedings
if he thinks fit to do so.

That leaves the discretion totally in the power of the referee and it is neither fair nor
reasonable to either party - the tenant or the landlord -- to have their case prejudiced by that.
The end result will be what so frequently happens now in the industrial relations area -- the
parties go to conciliation conferences when they are very firm in their views and refuse to
conciliate; they are not prepared to expose their hand unless they have that protection. The
very object of conciliation in the provision is denied; it will prevent that opportunity being
given to the parties.
I urge the Minister to consider that very seriously when the Bill goes before the other place. I
am not proposing an amendment now but it ought to be considered.
Clause, as amended, put and passed.
Clause 25: Costs --

Mr COWAN: I understand that in cases where the tribunal hears disputes now it has the
capacity, if it so wishes, to waive either the actual costs of making an application for a
hearing or the opportunity to offer some reimbursement, roughly to the value of that
particular cost. One of the advantages of this - and I will use the words of the member for
Cottesloe -- palm tree justice is that it is in monetary terms accessible to most people. For
that reason we have no quarrel with this provision of the Bill. The National Party sees it as
essential that in this system one does not face very high costs awarded against one if a dispute
is taken before the tribunal. Generally the disputes are heard very quickly; they are informal,
as has been stared; and the costs are lowered because one does not really have to have
expensive lawyers accompanying one. For that reason, the National Parry sees nothing
wrong with this provision.
There is a consequential amendment, which I now move -

Page 17, line 23 -- To delete "magistrate" and substitute the following --

referee
Amendment put and passed.
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Clause, as amended, put and passed.
Clause 26: Reservation of question of' law -

The clause was amended, on motion by Mr Cowan, as follows -

Page 17. tine 29 -- To delete "magistrate" and substitute the following --

referee
Clause, as amended, put and passed.
Clause 27: Finality or proceedings -
The clause was amended, on motions by Mr Cowan, as follows --

Page 18, lines 7 and 8 -- To delete "magistrate under this Act, or by the clerk acting
under section 13," and substitute the following --

referee under this Act
Page 18, lines 14 and 15 -- To delete "magistrate, or before the clerk acting under
section 13," and substitute the following -

referee
Page 18, line 17 -- To delete "magistrate or clerk" and substitute the following -

referee
Wr WATT: I want to comment on the question of whether there should be some form of

appeal. I refer to the report of the Select Committee which inquired into the Small Claims
Tribunals. One of fth problem areas which led to the establishment of that Select
Committee -- and one of the tenns of reference - was the dissatisfaction of people who went
rhrough that system and felt they had not received justice. They were dissatisfied that there
was neither a right of appeal nor a rehearing. One of the Committee's recommendations was
that there should be a right of rehearing in certain circumstances, If the Small Claims
Tribunals Act is amended to include a right of rehearing will the Minister consider inserting
the same provision in this legislation once it is enacted?
Mr TAYLOR: If such an amendment were to be moved to the Small Claims Tribunals Act I
am sure it would be given consideration with respect to this legislation. I should add that the
member for Floreat moved some amendments in this Chamber in relation to that Act to give a
wider right of appeal, and they were defeated by the Government and ft National Party.
Mr HASSELL: I, too, am concerned about the lack of clarity and provision for a right of
appeal. Clause 27(2) is a peculiar provision because it prohibits the provision of writs or
even declaratory judgments by way of appeal. It then goes on to allow any of them to be
used if it is said that the referee had no jurisdiction or that a denial of natural justice had
occurred to any party to the proceedings. It is a very unusual provision, and as I understand it
the effect would be that one can appeal and one has to go to the Supreme Court. That is a
very costly and complicated process when the Minister is introducing this supposedly very
simple system- I do not know why the Government is not consistent or why it does not
provide some simple, expeditious, and cheap proceeding for a review or rehearing by a
magistrate. Like the other peculiar provisions this Bill contains this is quite capable of
producing peculiar results which are unsatisfactory to either party and, more importantly,
results which are unjust.
Clause, as amended, put and passed.
Clause 28: Restriction on consideration for tenancy agreement --

Mr TAYLOR: I move an amendment --

Page 19, lines 1 to 6 - To delete the paragraph and substitute the following
paragraph --

(c) a fee under section 90 paid or required to be paid by a tenant or
prospective tenant under a residential tenancy agreement to a real estate agent
for services --
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(i) to the tenant or prospective tenant; or
(ii) to the owner, to the extent that the tenant or prospective tenant has
agreed to pay such fee,

but only so far as the fee so paid or required to be paid does not exceed one
week's rent under the agreement or such oilier amount as is prescribed; and

The reason for this amendment relates to discussions I had with the Real Estate Institute of
Western Australia. It is to make quite clear that agents can continue to charge a letting fee to
the owner. Under legislation they can charge a rmaximun of one week's rent to the tenant in
relation to letting fees. We are making it clear in this amendment and a later one that they
can charge the owner letting fees up to three weeks' rent, making a total of four weeks.
Amendment put and passed.
Mr HASSELL What is the mason for the existence of this clause? Why is it that people
contracting in a free and open marketplace should not be allowed to make a deal as to the
granting of a tenancy, on whatever base of economic well-being, for their own interests?
Why is it that we have to have a prohibition on people charging for entry into a lease?
Mr TAYLOR: There is no actual prohibition. We support what exists at the moment -- that
is, four weeks rent is required. One week as a maximum will come from the tenant and three
weeks will come from the owner if the agent considers that appropriate. I believe this clause
is appropriate.
Mr HASSELL: I think the Minister has missed the point. If I erect a block of luxury home
units for which many prospective tenants are competing, why should I, as the landlord, not be
entitled to ask a premium for the leases?
Mr Taylor: The Real Estate and Business Agents Act already provides for the charging of
four weeks' rent for letting fees.
Mr HASSELL: I am talking about the broader provisions of clause 28(l) and the Minister
keeps talking about letting fees. Why should not the people who rejuvenated the Lawson
Rats in central Perth not demand a premium of $1 000 or $10 000 in the market place for
obtaining a lease if they are able to get it? What is the reason for this law?
Mr Taylor: They would just increase the rent. The fac is that this law exists for real estate
matters and this will not make any difference-
Mr HASSELL: The law does not exist only insofar as it controls the letting fee. I am not
talking about a letting fee; I am talking about a premnium which is not unknown in
commuercial practices. The Minister does not know what I am talking about. He is
attempting to place restrictions on letting fees. What basic reason has the Government for
interfering in commercial relationships? Why should not landlords be allowed to charge a
premidum to get people into their premises?
Mr Taylor: Who charges the premium? They charge rent.
Mr HASSELL: Some people charge a premium. The Minister may not be familiar with
these things but they do not all charge rent; some charge a premium. The onus is on the
Minister to establish why the Parliament should restrict people's freedom. The onus is not on
me to prove to him that it is not a good idea.
Clause, as amended, put and passed.
Clause 29: Rent in advance --

Mr WATT: This clause deals with the payment of rent and the essence of it is that one
cannot ask for more than an initial period of two weeks and thereafter one cannot require
anybody to pay any rent until the period for which the previous amount of rent has expired-
In other words, if somebody is being asked to pay his rent calendar monthly, the landlord
would not be able to ask him to pay the next amount of rent until the first of the month after
the period for which the previous rent had expired.
It is the view of the owners that the whole Concept of rent being paid in advance would be
eroded if this clause were successful. We believe the clause would be much fakrer and more
flexible if my amendment were agreed to. [ therefore move an amendment --
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Page 19, lines 14 to 16 - To delete "until the period of the tenancy in respect of
which any previous payment has been made has elapsed"' with a view to substituting
the following -

more than 7 days before the expiration of the period of the tenancy in respect
of which any previous payment has been made.

Mr TAYLOR: The Government opposes the amendment. It gives owners the opportunity to
receive five weeks' rent as bond rather than four weeks as required under existing legislation.
This clause reflects perfectly the existing practice of rent collection in Westrm Australia and
has the support of the people who discussed the legislation prior to its coming to this House.
Mr COWAN: We were hoping for some explanation of this amendment by the memnber for
Albany. We have a tendency to lean towards his interpretation and would like rent to
continue to be paid in advance, which is what the amendment provides for. I am sure all the
member is trying to do is to make sure that rent continues to be paid in advance.
Mr Want: Yes.
Mr COWAN: The National Party supports the amendment.
Amendment put and negatived.
Mr HASSELL: Would die Minister explain what this clause means? I have been listening to
discussion about the amendment but I cannot work out precisely what the clause is about.
Subclause (1) is clear enough in that the landlord may not require before or during the first
two weeks more than two weeks' rent. But presumably at the end of two weeks he can then
ask for four or eight wek'rent in advance.
Mr Taylor: That is correct.
Mr HASSELL: So after four or eight weeks the landlord can ask for another four to eight
weeks' rent.
Mr Taylor: The purpose of this clause is to limit the amount of up-front payments that
tenants face in renting a dwelling. This situation was brought to my attention in connection
with the Pilbara area where a recent dispute occurred on the Burrup Peninsula. I had a
meeting with thie workers who were involved with up-front payments up to $2 000 or $3 000.
This clause attempts to limit the up-front payments.
Mr HASSELL: Even with the limit, with a bond and so on, after two weeks they could have
to enter into an agreement providing for rent in advance of eight weeks.
Mr Taylor: It depends how far they go; they could go on forever.
Mr HASSELL: The clause is as limited in its operation as it appears to be. The Minister has
confirmed that. The objective is limited, and that is all the clause is about.
Mr Taylor: Yes.
Clause put and passed.
Clause 30: Security bonds --

Mr WATT: The purpose of my amendment on the Notice Paper is to recognise the
difference in value between an unfurnished house and a fully furnished house. On a number
of occasions during debate situations have been cited where perhaps a public servant, or other
employee, being a professional person. may be transferred to the country or interstate for a
period of time, and may choose sometimes out of necessity to let his house.
Mr Taylor: I am prepared to look at the member's amendment when the Bill goes to the
Legislative Council. We are concemned with the drafting of the amendment as it does not
appear to be sufficiently accurate to achieve its purpose.
Mr WATT: I am happy with that indication by the Minister.
Mr COWAN: The National Party examined very closely the amendment proposed to be
moved by the member for Albany. We had some difficulty with it in connection with the
definition of a fully furniished house. The difficulty arises in that a landlord may provide a
tatty chair and table and call the house furnished. Where a dwelling is properly fuirnished the
rental is usually much greater. If a bond equals four weeks' rent, and the ret is high, there is
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a built-in provision for furniture to be included.
Where a person rents out his own home an exclusion provision needs to be made. We have
sought to have an amendment which excludes those people. This provision states the bond
shall not exceed more than four weeks' rent. A person who may have his own home full of
his own furniture and personal effects may prefer to have a higher bond if renting to a person
whom he does not know very well, to have the added security that those furnishings and
chattels will be well cared for. Alternatively a person may wish to rent to a very good friend
at a very low rate but in case of any difficulty he may seek to have an additional amount over
and above the four weeks' rental figure.
I move an amendment --

Page 20, lines 1 to03-- To delete die subclause arid substitute die following subclause -

(2) Subsection (1 )(b) does not apply in relaton to a residential tenancy agreement
where --

(a) the weekly rate of rent payable under the agreement exceeds a
prescribed amount; or

(b) the prmssto which the agreement relates were during the whole of
the = onh irmuediately preceding the entering into of the agreement
the principal private residence of the owner.

Amendment put and passed.
Mr TAYLOR: The reason I wish to speak before the member for Albany is that my proposed
amendment will essentially mean that all matters in relation to security bonds will be placed
in schedule 1 that will become arn attachment to this legislation. The reason for that is to
overcome the problem REIWA had in relation to the bonds where we originally suggested
they would be pan of a central account. People have the option to leave them as they are, or
place them in a central account. I think this amendment will overcome the need for the
amendment which the member for Albany was about to demonstrate in relation to the
amendment he proposed to move. I move an amendment --

Page 20, lines 17 to 22 - To delete paragraph (b) and substitute the following
paragraph --

(b) shall pay the amount of the security bond in accordance with the
provisions contained in Schedule 1.

Mr WATT: During the second reading debate I spent most of my speech talking about this
situation and I want to clarify what the Minister has just said. I must say that the amendment
he has moved is certainly an improvement over the situation which previously prevailed.
The tenants feel most strongly indeed that the security bonds that am paid belong to them and
that the accrued interest on those bonds should also belong to them. They believe that the
Bill should provide a mechanism by which that money could be refunded to them, but that is
not to happen. The Minister is attempting to satisfy the desire of REiWA by moving an
amendment so that bond moneys can be paid into banks, building societies or an account at
the Treasury. I ask the Minister if that is correct.
Mr Taylor. Yes, it is.
Mr WATT: My proposed amendment was that the money be paid only into banks and
building societies. I will not go over the same ground again, but a strong case can be made
for the injection of that capital into banks and building societies to be available in the normal
course of the business which they conduct for residential housing, particularly building
societies, which play a major part. Banks do also, but as I have already mentioned they are
involved in other commercial loans and banking activities.
It is clear that the Government has the numbers in this Chamber and I am not in a position to
win the argument, but I certainly accept that the amendment moved by the Minister does go
at least part of the way towards meeting what I would have preferred to see happen. It is
certainly better than the existing provision.
Amendment put and passed.
The clause was further amended, on motion by Mr Taylor, as follows --
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Page 20. lines 24:0o29 - To delete subclause (5).
Clause, as amended, put and passed.
Clause 31: Duties of bond administrator --
Mr TAYLOR: Madam Deputy Chairman (Mrs Henderson) could!I suggest that clauses 31ito
34 be considered at this time because I intend to move an amendmnent to onit the clauses
from the Bill and place them -

Mr Want: You do not have to do that, you can. vote against those clauses.
Mr TAYLOR: I wanted to explain to the Chamber that we will be including these clauses in
a schedule to the Act because of the complexities associated wit the move to dual operation
of the bond scheme.
Clause put and negatived.
Clauses 32 to 34 put and negatived.
Clause 35: Variation of rent --
Mr WATT: This clause deals with the mechanism for variation of rents. I suppose to be fair
I should say that the variation in 99 cases out of 100 would mean increasing rents. It is my
understanding from people in die industry that the standard practice by all and sundry is that
the normal period of notice for a rent increase is four weeks. In fact, in many cases where
rent is paid fortnightly it is quite often te case that the tenant is given notice when paying his
rent that as from the next due rental daze the rent will be increased. That sont of action
usually occur where there is no formal agreement.
This Bill provides that notice of a rent increase will be noting less than 60 days. That is too
long a period of notice and the purpose of my amtendmnent is to reduce the period tu 30 days,
which is in line with modemn practice widely carried out in the rental accommodation industry
and regarded by everybody to be fair and equitable.
The other part of the clause provides that an owner cannot ask for a rent increase in a period
less than six months since the last increase was made. I think that is reasonable, but the
period of 60 days is regarded as too long. [ move an amendment -

Page 25, line 6 -- To delete "60".
Mr COWAN: The National Party supports this amendment.
Mr TAYLOR: The Government does not support the amendment. In fact, the 60 days
quoted in the Bill is a compromise for the 90 days that was previously put forward as being
an appropriate period of time. Thirty days is an inappropriate short period of time. If we had
a situation where a large rent increase was being considered it could effectively lead to the
tenant moving from that rental premises and, if that were the case, 30 days would be arn
insufficient time for the tenant to make arrangements, given that the arrangement was
virtually forced on the tenant. I think that 60 days is far more realistic and appropriate.
Amendment put and negatived.
Clause put and passed.
Clause 36 put and passed.
Clause 37: Limitation of excessive rents in certain circumstances --
The clause was amended, on motions by Mr Cowan, as follows --

Page 26, line 20 - To delete "magistrate sitting in the Small Disputes Division" and
substitute the following --

referee.
Page 27, lines 1, 16, 22, 24 and 27 - To delete "magistrate" and substitute the
following --

re fere e
Nb HASSELL: I am opposed to this clauge in general; it signifies an unwarranited and undue
interference with what goes on between landlords and tenants. It is open to subjective
interpretation; for instance, the tenant can make an application on the ground that the owner
was wholly or partly motivated in his approach to the level of rent by a desire that the
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tenancy be terminated. When the referee makes an order under this clause there is a penalty
if the rent that is received exceeds that which is ordered and it becomes almost impossible to
get rid of the tenant. I do not think that such a clause is necessary, nor do Ithink it is
desirable. It is grossly unfair to landlords and there is no reason for it. There are more than
adequate protections for tenants in respect of termination of their agreements in later
provisions without including this clause.

Mr TAYLOR: I can understand the comments by the member for Cottesloe because they fit
in neatly with his philosophy of life. Nevertheless it is an important clause and it is very fair
from the point of view of the owners and the tenants. It makes it quite clear that excessive
rents can be limited on only two grounds: First, where the owner is motivated in his
approach to the level of rent by a desire to farce the tenants from the tenancy and, secondly,
where since the commencement of the tenancy, the tenant through no fault of his own is
receiving less value for money. The clause sets out a range of matters to be taken into
account when determining the appropriate level of rent.

Clause, as amended, put and a division taken with the following result -

Ayes (24)
Dr Alexander Mr Burkett Mr Gordon Hill MW Taylor
Mrs Beggs Mr Cany Mr Hodge Mr Thomas
MlrBermm Mr Donovan Dr Lawrence NUrTroy
Mr Bridge Mr Peter Dowding Mr Maxibowough Mrs Watkins
Nit Bryce Mr Evans Mr Pearce Mr Wilson
Mrt Brian Burke Dr Gallop Mr Read Mrs Buchanan aTelier)

Noes (19)
Mr Blaikie MrCrane Mr MacKinnon Mr Tubby
Mr Bradshaw Mr Graynfrn Mr Scbell Mr Watt
WrCash Mr Greig Mr Stephens MrWiese
Mr Clarko Mr Hassell rIt Tompson Mr Williams (Teller)
Mr Cowan Mr Lightfoot Mr Trenorden

Pairs
Ayes Noes

Nt Parker NU fensaros
Nit Tom Jones Mr Lewis
Mr D.L. Smith Mr Mlaslen
MrGril Mr Court
Nr P.1. Smith Mr Rushton

Clause, as amended, thus passed.
Clause 38: Duty to give receipt tor rent
Mr HASSELL: The imposition of a penalty of $400 for failing to provide a receipt is
inconsistent with commercial practice and grossly unfair, as well as being totally
unnecessary. I am opposed to this provision. I do not know why it is included and I cannot
imagine why the Government should introduce a provision which will make many people
into law breakers.

Mr WAfl: This is one of the clauses I referred to during the second reading debate; it
requires an owner to issue a receipt within three days of receiving the rent. The Minister
sought to justify that by saying that the time allowed in South Australia is two days and no
problems have occurred there. For all the reasons I outlined in the debate on an earlier
clause, I consider three days to be insufficient time in which to issue a receipt. As the
member for Cottesloc rightly said, modem business practice is not to issue receipts. My
second amendment deals with rent that is paid in cash.

I move an amendment --

Page 28, line 3 -- To delete 'Y' wit a view to substituting "',7.
Mlr TAYLOR: The Government will not support this amendment. Subclause (2) makes it
clear that any rent paid under an agreement between an owner and a tenant into an account at



[Tuesday, 8 December 1987] 47

a bank, building society or other simnilar body nominated by the owner is exempt from this
provision. It is very important when cash or a cheque changes hands that a receipt be issued.
One of the problems faced with legislation in other States has been an argument as to whether
rent has been paid and, if so. how much. There is no doubt that the issuing of a receipt will
overcome these problems.

Mr Want: When you pay by cheque that is a receipt in itself.

Mr TAYLOR: No, that is not correct, and it is not recognised as being a receipt by the legal
system. If the member for Albany tries to convince the tax man that a cheque stub is a
sufficient receipt, he will find that it will not be accepted. A receipt is the appropriate way to
acknowledge incoming funds.

Amendment put and negatived.
Mr WATT: I move an amendment --

Page 28, line 3 -- To add after the word "rent" the following --

,where the rent is paid in cash,

Amendment put and negatived.
Clause put and passed.
Clause 39 put and passed.
Clause '40: Payment of rent by post-dated cheques, etc., prohibited-
Mr HASSELL: Once again, the simple question has to be asked: Why does the Government
seek to prohibit people making arrangements for payment of rent by postdated cheques? If,
for the sake of convenience, a landlord requires a tenant to provide postdated cheques in
relation to -

Mir Taylor There is nothing in here to stop people having an arrangement. What it says is
that the owner cannot require a postdated cheque or other negotiable instrument to be made
available.
Mr HASSELL: I know, but why not?

Mr Taylor: It is not appropriate, and it is probably illegal.

Mr HASSELL: It will be illegal under this provision. If it is already illegal, why is there a
need for this provision?

Mr Taylor To make it quite clear in relation to this legislation. I understand that
Commonwealth legislation says that postdated cheques or other instruments are illegal. We
make it quite clear, as far as tenancy matters are concerned, that it will be illegal if it is
required by the owner to be paid.

Mr HASSELL: Why? What is the Government's reason for this policy?

Mr Taylor Just to close another loophole in requiring up-front payments. It is the whole
question of whether we should be holding down those up-front payments as much as
possible. If this is one way of holding them down it is appropriate that it is included in the
Bill.

Mr HASSELL: It is not an up-front payment.

The DEPUTY CHAIRMAN (Mrs Henderson): Order! I would like the member for
Cottesloe to address his remarks to the chair.

Mr HASSELL: I am suggesting to the Minister that it is not an up-front payment because it
is not a payment. It is a provision for a later payment. The best argument that the Minister
can come up with is that it is not appropriate.

Mr Taylor: And to say it is not a proper payment.

Mrt HASSELL: It is not up-front because there is no payment made. It is postdated, and that
is what it means. It is dated for some future date. The cheque can be presented, but it will
not be paid until a future dare.

Mr Taylor: You tell me why owners should be allowed to demand up-front payments and
postdated cheques like this.
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Mr HASSELL: We are talking about postdated cheques. The issue of what owners can
demand by way of up-front payment has already been dealt with. The question is why should
such payments not be allowed? Why is the Govermnent seeking to interfere in normal
commercial relationships in this way? What compelling reason of social policy is there that
prevents a landlord, if he wishes, as a condition of granting a tenancy, to require postdated
cheques for the rent? It is one way of making sure that he has the rent in hand, without
having to collect it. It is one way of making sure that a tenant does not forget to pay. It is
one way of -simply making sum thai the rent is paid which is, after all an interest which the
landlord has, although one would not think so from reading the Bill. The Government should
tell us its reasons for doing this. We have had no reasons except that it is not appropriate.
Thai is not a reason or explanation at all.
Mr Taylor: It will overcome the problem of section 29(2) which says --

(2) A person shall not require any payment of rent (other than the first payment)
under a residential tenancy agreement until the period of the tenancy in respect of
which any previous payment has been made has elapsed.

In these circumstances that period in which any previous payment has not been made has not
elapsed.
Mr HASSELL. But a postdated cheque is not a payment. I am talking about the situation in
which an owner seeks to have his rent secured by postdated cheque. It is a normal
commercial practice with which the Government seeks to interfere but has no reason or
justification for so doing.
Mr WATT: I want to add my concern about this clause for the reasons outlined by the
member for Coctesloe, and more. I mentioned this point during the second reading debate.
There should be some forn of disclaimer which can be used when somebody offers to pay by
postdated cheque. The Bill does not say it is illegal to receive a postdated cheque.
Postdated cheques ame fairly commonly used when, for example, someone is going away on
holiday. I am concermed chat a tenant may say he was forced into paying by postdated
cheque, and it becomes a case of one person's word against another. This situation is tailor-
made to create conflict.
Clause put and a division taken with the following result --

Ayes (24)
Dr Alexander Mir Burkett Mr Gordon Hill Mr Taylor
Mrs Beggs Mr Curr Mr Hodge Mr Thomas
Mr Bennn Mr Donovan Dr Lawrence Mr Troy
Mr Bridge Mr Peter Dowding Mr Marlborougb Mrs Watkin
Mr Bryce Mr Evans Mr Pearce Mr Wilson
Mr Brian Burke Dr Gallop Mr Rcad Mrs Buchattan (Teller)

Noes (19)
Mr Blilciec Mr Crane Mr MacKinnon Mr Tubby
Mr Bradshaw Mr Grayden Mr Schell Mr Wart
Mr Cash Mr Greig Mr Stephens Mr Wiese
Mr Clarko Mr Hassell Mr Thompson Mr Willams (Teller)
Mr Cowan Mr Lightfoot Mr Trenorden.

Pairs
Ayes Noes

Mr Parker Mr Measaros
MrTom Jone" Mr Lewis
Mr D.L. Smith Mr Maslen
Mr Grill Mr Court
Mr P.J. Smith Mr Rushton

Clause thus passed.
Clause 41: Apportionment of rent --
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Mr HASSELL: Will the Minister explain whether this clause has the effect of requiring that
rent be apportioned when a tenancy is forfeited for breach of a condition? As I understand it,
the usual situation is that if a tenancy agreement provides for rent to be paid monthly, or
something of that nature, and there is a breach of that tenancy and it is brought to an end the
tenant, having been in default, loses the rent for the period that they do not have the premises
by reason of the forfeiture.
The clause seems to suggest that, regardless of the terms of the lease and the obligation
involved, the rent accrues only from day to day. I suppose that the situation where there is a
tenancy for a fixed tern of, say, three or five years arnd a tenant defaults losing the tenancy
under the present law the requirement is char the tenant at least pays rent to cover the period
between termination of the lease and re-letting of the premises. Those provisions seem to be
wiped out by this legislation.
Mr TAYLOR: The situation is that the tenants pay for what they get and, if they rent for a
certain rime, they pay rent up to and including the day of termination. At present a tenant
may be required to pay rent for the whole of the rental period even if a tenancy terminates
half way through such period. That is unfair on the tenant.
Mr Hassell: What if they are in default?
Mr TAYLOR: Then they pay until termination of the tenancy, which is what this legislation
says.
Mr Hassell. What about the period that the landlord spends getting another tenant -- what
about that unfairness?
Mr TAYLOR: The tenant is in the premises for a period, and that is what they should pay
for.
Mr HASSELL: Once again the explanation given by the Minister is unsatisfactory and
indicates a lack of understanding of what he is legislating about.
Mr Taylor: If the member looks at the Bill he will see that there is provision for an owner to
apply for compensation.
Mr HASSELL: I know that there is such a provision, but the Minister is again throwing the
onus back on the owner to apply for compensation, to get an order and then to collect. The
reality is that in a vast number of cases it is not practicable to do that.
Mr Taylor: What is so different about that provision? The fact that an owner can apply for
compensation is set out clearly in this legislation. At the moment the owner, in
circumstances where a tenant does not pay their rent, would have to take the tenant through
the legal process.
Mr HASSELL: The owner does not have to do that if the rent has been paid up until the end
of the period for which the owner is entitled to receive rent. This provision removes that
right because it says that the rent will be apportioned on a daily basis and is recoverable, so
even though the tenant is in default -- is a wrongdoer -- the owner has to give the rent back.
The Minister has been critical of the Opposition for asking questions about this matter, but
when one examines the impact of the clauses that the Minister is putting forward one sees
clearly that every clause is one-sided.
Clause put and passed.
Clause 42 put and passed.
Clause 43: Tenant's responsibility for cleanliness and damage -

Mr WAT:' This clause has a parallel in another clause; however, one relates to tenants and
the other to owners. It highlights again the one-sidedness of this Bill. If an owner commits
an offence in relation to cleanliness he can be fined. If one looks at clause 49 one sees
provision for a fine of up to $2 000. 1 move an amendment --

Page 29, line 12 -- To insert after "owner", the Following --

as soon as practicable but witin 3 days,
Mr TAYLOR: I agree to the amendment.
Amendment put and passed.
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Nfi WATT: Paragraph (c) makes mention of the fact that a tenant shall not intentionally or
negligently cause or commuit damage to premises. I cannot see any good meason for those
words.

Mr Taylor: The reason they are there is that there can be accidental damage and if those
words are removed the clause would then not cover a situation where damage is accidental.
Mr WATT: I do not agree with the Minister's interjection because if damage is accidental it
is not covered by the words "intentionally" or "negligent". I cannot see that that differs in the
circumstances that the Minister suggested, and it seems to be quite unnecessary to suggest
that the tenants shall not intentionally or negligently cause damage to the premises; the clause
should be left just with the words "shall not cause or permit damage to the premises". I move
an amendment -

Page 29, line 13 - To delete "intentionally or negligently".

Amendment put and negatived.
Mr WATT: One of the silly things about this Bill is that all of these penalties apply to
owners but not to tenants. I do not think there is any justice in this Bill if penalties apply only
to owners and not to tenants in exactly the same circumstances. I move an amendment -

Page 29, after line 14 - To add the following -

Penalty: $400.

Mr TAYLOR: It is a fairly strange reason for putting in a penalty to say that because one
person has a penalty imposed, the other person also must. As I have just mentioned to the
member for Cottesloe, the owner has at least two provisions in the Act under which an
application for a claim for compensation can be made. In addition, if there is quite
substantial intentional and deliberate damage to the premises, the owner has the opportunity
to take the tenants concerned before a much higher court, with criminal prosecution should
that be appropriate and necessary. There are plenty of opportunities for owners to take that
avenue should it be considered appropriate, and for that reason there is no penalty provided in
this clause of the Bill.

Amendment put and negatived.
Clause, as amended, put and passed.
Clause 44: Tenant's conduct on premises-
Mr WAIT: I make the same comment about this clause as I made about the previous clause.
It is a term of every agreement that the tenant shall not use the premises for any illegal
purpose, and shall not cause or permit a nuisance. However, once again no penalty is
provided.

Mr Taylor: There are plenty of laws about illegal purposes for which a tenant could be
prosecuted, and there is certainly a clause, as I understand it - but I am not a lawyer -- in
relation to causing a nuisance.

Ms Hassell: There is only a tont of nuisance: there is no law of nuisance.

Ms WATT: If we look at clause 49, which relates to quiet enjoyment, it says that the owner
shall not harass or interrupt the quiet enjoyment by the tenant of the premises. That situation
is the same as -- but in reverse -- the situation in this clause of causing or permitting a
nuisance, so I feel strongly that the Bill is one-sided when it provides penalties for one and
not for the other.

Mr HASSELL: I ask the Minister what is his advice on the meaning of the word "nuisance"
in clause 44? The word "nuisance" has a particular and limited meaning at common law.

Mr TAYLOR: The word "nuisance" is defined as an inconvenience materially interfering
with the ordinary comfort physically of human existence, not merely according to elegant or
dainty modes and habits of living but according to plain and sober simple notions among the
people. l'here may be a few people in this place who come within that category, but it is not
for me to identify them.

Clause put and passed.
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Clause 45: Vacant possession .-
Mr WATT: This clause relates to die tenant being required to vacate the premises on the day
on which a new tenant is entitled to take occupation. In a situation where the new tenant -
who may even have to move from another town -- incurs the expense of getting a furniture
removalist and so on and arrives to find that the previous tenant has not moved out, that is
obviously an offence under the Act, but if that person, who is entitled to have vacant
possession on the day in question, arrives there, having incurred expense, and the previous
tenant has not moved out, they might have to go off and put all their belongings into storage
for a day or a week. Who would pay the costs incurred? Would there be any comeback on
die people who have failed to vacate, or could there be any charge against the rental
accommodation fund?

Mr TAYLOR: In those circumstances, which would not be altogether unusual, I would
imagine the tenants could take action under this legislation against the owner, and the owner
could also take action against die previous tenants -- both cases would virtually be heard
together. This clause must be read in conjunction with clause 79(1), which requires the
tenant to satisfy the magistrate that if termination of the tenancy was being considered, such
was justified; and it is more than likely the magistrate would award one day's rent as
compensation in relation to these sorts of matters. If there are additional costs involved, the
magistrate may award compensation, and it is more than likely the magistrate would find in
relation to the previous tenants that they had additional costs to pay. I would not imagine that
the owner would be able to profit from that situation.
Mr Watt: We would all know from our electoral experiences that sometimes people have
nowhere else to go and do not move out, and this causes a few traumas. Would it be
reasonable for the referee to make an order to reimburse that person who quite innocently
turned up and incurred those expenses?
Mr TAYLOR: I think the referee could do that, and could also make an order that the
existing tenants have to compensate the owner for the fact that the owner had to compensate
that other person.
Mr Want: So the referee could make an order that the tenants continue to pay rent, and if such
an order was made, the funds would come out of the rental accommodation fund?
Mr TAYLOR: Not necessarily; they would come from the pockets of the original tenants.
Mr Want: That is sometimes like getting blood out of a stone.

Clause put and passed.
Clause 46 put and passed.
Clause 47: Owner's responsibility for cleanliness and repairs..-
Mr HASSELL: This clause is yet another which shows up the fundamental weakness of this
legislation. It provides that every agreement includes obligations on the owner to not only
provide but also maintain the premises in a reasonable state of repair having regard to their
age, character and prospective life.
The definition in subclausc (3) says that premises include chattels provided with the premises
whether under the agreement or not. What possible reason does the Government have for
saying that people who want to let their houses on condition that they are maintained by the
tenant should not be able to do so? What about a long-term lease of a valuable property
where the tenant may take a five or 10-year term and in that time, under the obligations
imposed here, the landlord is required to maintain not only the buildings but the contents?
Refrigerators, washing machines, dishwashers, and so on all have to be maintained. The
normal running costs of a household are required under this law, regardless of what the
parties might agree, to be borne by the landlord. I do not understand why that provision is
necessary. I cannot imagine how it is that the Government deemed it necessary to write this
sort of thing into the law, and I would like the Minister to explain the policy related to that
matter.
Mr WATT: 'This clause really provides a recipe for quite a considerable number of potential
arguments. I do not think there is any doubt that if premises are shabby, run down, and in a
poor state of repair the rent is usually lower. Many people in their student days, or
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sometimes in their early married days, or even a group of young working people who get
together, quite often seek out these sort of premises for fairly obvious reasons - so they can
get somewhere to rent on the cheap.
I would have thought it far more effective to provide that dhe premises must reach some basic
minimum standard of hygiene and safety, which perhaps could be spelt out and identified,
maybe even in a schedule to the Bill. Alternatively, an implied provision that the premises
are fit for human habitation might be effective. I cannot see why the landlord should be
prevented from rnning premises in relatively poor condition if that is what he wants to do
and, at the same time, if people want to rent that sont of accommodation, and quite often they
do, so long as the premises arm clean they should be able to do so. What bothers me about
this is that if we impose all these sorts of conditions on owners for high standards of
cleanliness, repair, and so on the net result is that that will be a cost to them and they in turn
will force the rents up.
I am concerned also about the use of the word "reasonable". That is a very subjective word
and I am afraid it is unlikely that two people will ever agree about what is reasonable. I know
the word is used a lot in law and probably it is one of the reasons that very few lawyers can
agree.
I ask the Minister to comment on these things before I move the amendment standing in my
name on the Notice Paper.
Mr TAYLOR: I find it very hard to understand how anyone can argue that an owner should
not be responsible to provide premises in a reasonable state of cleanliness, given the other
requirements set down here that also take into account the state of repair of the buildings
having regard to their age, character, and prospective life.

Mr Watt: I was arguing about the state of repair, not the cleanliness.

Mr Hassell: We are arguing about the owner's obligation to maintain them.

Mr TAYLOR: Certainly in my own electorate I think it is in their interests to ensure that
when tenants move into premises they are in fact in reasonable condition so there is even less
argumient about what they were like when the tenants moved in. In my own electorate some
of the places available for renting that owners make available are an absolute disgrace from
the point of view of cleanliness and repairs, and if it were not for the fact that rental
conditions in the goldfields are so difficult at the moment, given the accommodation
shortages, I would be making a lot more noise about it.
Mr Hassell: So you bring in this Act!
Mr TAYLOR: I am very pleased to be putting this legislation through in relation to some of
the things going on in my electorate when it comes to rental propositions.
Mr Hassell: What about the people who agree, quite happily, otherwise?
Mr TAYLOR: The fact is that many of them do not agree otherwise. Also, nearly every
piece of legislation that passes through this plane is necessary because some people do not do
the right thing. If the member for Contesloe says some other people do, that is excellent; the
fact is there are always a number of people, usually in a minority, who do not do the right
thing. That is why we need a lot of the laws we have in our society today.
Mr HASSELL: Once again the Minister demonstrates that he misses the point of the
argument and does not understand what is happening in the commercial world. The fact is
that what happens in the goldfields in relation to some houses that are let and are not in a
good state of repair is not the issue at all. We are not arguing about the provision that says
one is to provide the premises in a reasonable state of repair having regard to their age and
condition; the argument is about a provision which prohibits people from agreeing otherwise
in the longer-term maintenance of premises.

Mr Brian Burke: But the point the Minister makes is that it is a question of unequal power,
for example, when people shift into a home and then are faced with the renegotiation
situation in which they simply do not have the authority, influence, or power that the landlord
has.

Mr HASSELL: We have been through this argument before, perhaps when the Premier was
not here. Let us go back to it because it is an important point and is probably something that
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is deficient in the Premier's understanding of this Bill. There is not the inequality of power
as between landlords and tenants that this legislation presupposes.
MW Brian Burke: Why isn't there?
Mr HASSELL: Because many landlords are ordinary people, like school teachers, bank
managers, and policemen who own houses and get transferred to the country, perhaps for
three, four, or five years. perhaps one of those people owns a house in Dianelia - and I
know such people - and trnsmfers to dhe country and finds a tenant who wants to take a three
or five-year lease. The owner wants to impose on that tenant an obligation to maintain the
premises and the tenant says, "Yes,!I will do that."
Mr Brian Burke: The people who transfer to the country are not a majority, but this Bill
makes provision for these cases in which there is an unequal power. I may be deficient in my
understanding of the Eil - I do not know it as well as the member for Cottesloe does - but I
do know that in many situations that I have encountered the circumstances he has referred to
do not apply.
Mr HASSELL: That may be.
Mr Brian Burke: And those people whom I have encountered require the sort of protection
this Bill provides.
Mr HASSELL: The Premier may be dealing with a particular group or type of tenant. I do
not know the sort of tenants he habitually encounters. Perhaps in his electorate there ar a lot
of rental houses, and perhaps those houses are dilapidated and have landlords who will not
look after them.
Mr Brian Burke: They are not the better-quality houses, that is true, and they do require
maintenance.
Mr HASSELL: What I am saying is there are many others - there are many houses in many
suburbs. If I went away from my house and let it out for several years, why should the
Government be saying to me that I am not allowed to reach an agreement with someone that
he or she should maintain chat house?
Mr Brian Burke: The Government is saying to you that you shall. if you like, make an
agreement by which you set a rental that will cover the maintenance costs and then use that
extra rental above that which you would have set had you not included that component. We
are saying that because we want to cater for what we consider to be the majority.
Mr HASSELL: I just think that is an absurd way to be trying to regulate the community. I
oppose that sort of regulation. What the Premier is saying is that if I let my house and go
overseas or something like that, the tenant is entitled to call in a man to repair the fridge, to
clean the carpet, to repair the washing machine -- to do all the things that go wrong once a
month in our house, one way or another -- and send the bill to me. That is what is being
written into the law. This provision and the following provision are totally loaded; there is no
escape. There are thousands of houses which not in the category of being rented by poor
people and which are rented on the basis of perfect equality. They are rented by people who
are as capable of negotiating their own terms as the Premier and I. They are not stood over
by rich landlords nor are they poor tenants; yet this Bill wants to prescribe what everybody
should do in order to suit a few people.
In any event, there are plenty of landlords who let houses which are not in good condition
and who cannot afford to maintain them to a high standard. If one looks at some areas of my
electorate -- in the west end of Mosman Park and in North Fremantle -- one sees the houses
owned and rented out by people who cannot afford to maintain them properly; yet those
selfsame people who are perhaps retired, living on a small income and relying on the income
from the small cottage they rent out next door will now have a statutory obligation to
maintain those premises up to a standard, If the premises are not maintained to that standard,
the tenant can get them maintained and send the bill to the landlord. Clauses 47 and 48 are
bad provisions that will lead to hardship. Members opposite can be bleeding hearts about the
tenants but they want to think about the other side of the coin. Many people rely on rental
income for their retirement and they are not rich people.
Mr Brian Burke: You can call us bleeding hearts about tenants. We have had four and a half
years of considerable pressure from significant sections of the community to bring in
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legislation much harsher than this. I suggest that the fact that significant groups support the
legislation indicates that it is broadly acceptable.

Mr& HASSELL: Which significant groups?

Mr Brian Burke: The Real Estate Institute of Western Australia.

Mr HASSELL: REIWA supports the legislation for two reasons: First, the Minister gave
REIWA the clearest indication that if it did not support the legislation, its own case for self-
regulation would not proceed so well; and secondly REIWA supported it because the people
concerned with it focused their entire attention on the position of agents under this
legislation. They paid no attention in substance to the position of people for whom they are
employed to act.

Mr Brian Burke: I don't know that that is true either but the fact is thai whether through their
own shortcomings or not, REIWA, thie most significant of the industry groups in this area,
supports the legislation.

Mr HASSELL: It is convenient that REIWA is significant because it will do extremely well
out of the legislation -- that is, a complicated system which makes it virtually impracticable
for a landlord to operate without engaging an agent who has the expertise to comply with all
the requiremencs of this Act. Only someone dealing wit this legislation every day could
understand it fully and could avoid getting into a lot of trouble. There is a lot in this Bill for
land agents. I will say quite clearly on the record that I regard the conduct of REIWA in its
approach to this legislation as gravely deficient in respect of its obligations to the people who
employ its members. I am not at all impressed by the fact that REIW A has supported the
legislation; I know why it supported it. I know some of the people on the council --

The DEPUTY CHAIRMAN (Mrs Henderson): I ask the member for Cottesloe to direct his
remarks to the clause under consideration.

Mr HASSELL: I think the clause is totally unjustified in some of its provisions. It is
justified in saying that the premises will be presented clean or in a reasonable state of repair;
it is unreasonable to expect a landlord to maintain a lounge suite, carpet and all the other
things that will be expected of a landlord under this legislation. It will reduce available rental
accommodation; there is no avoiding that because unfair and unjust obligations cannot be
imposed on people in the expectation that they will go on investing in rental accommodation.

Mr WIESE: I think the Minister is unaware of the situation that exists in country areas.
There are literally hundreds of farmhouses scattered throughout the agricultural areas of
Western Australia that are no longer occupied by the original fanning families. The farms
have been amalgamated and there are vacant houses all over the place. For the sake of
having somebody in the house so that it does not fall to pieces or to prevent vandals wrecking
the place, the farmers virtually give these houses to anybody who will live in them so that it
is looked after in some way. An arrangement is entered into quite freely and willingly by the
owner of the farmt and the person who rents the house. Everyone is happy with that
arrangement.
This clause will create the situation where farmers who have empty houses on their properties
will not be able to negotiate agreements that are satisfactory between themselves and
prospective tenants. Many people who do not want to live in a rented house in town are
happy to live on a farm because of the rural atmosphere and likewise they will be prevented
from coming onto those farms because the farmer will not be willing to enter into that sort of
agreement. Under this clause, if the farmer rents his vacant house, he could be called upon to
do a lot of maintenance and upkeep of the premises when he is not willing to do that. This
Bill will prevent from happening the negotiations that presently occur every day between
willing tenants and owners. There are hundreds of houses scattered throughout the country
areas and this clause will stop many people being able to live in them rather than seeking
rental accommodation in the towns.

Mr WAIT: I move an amendment --

Page 30 -- To delete subclause (2).

I thank the members for Cottesloe and Narrogin for their comments on this clause because
they complement very much my amendment Subclause (2) provides, in effect that
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notwithstanding the fact that the tenant had notice of the state of the premises at die time the
agreement was entered into, the owner shall still be responsible for maintaining the property.
One can enter into an agreement with somebody knowing f&l well what the state of the
premises is; one can accept it on that basis, yet one can turn around and cause the owner to
incur a greater amount of expense, which in the nonmal course of events ought reasonably to
be an expense for the tenant and not the owner.
MW TAYLOR: We will not support this amendment. Madam Deputy Chairman, I seek your
indulgence for a minute because the member for Cottesloe, in his rather slow moving
comments, made mention of a master raised by the member for East Melville who is not here
tonight. I was not going to raise this matter in the member for East Melville's absence but as
the member for Comtesloe has taken up the matter he raised -- that is, the suggestion that I
blackmailed REIWA into supporting this legislation - it is appropriate thai I read a letter I
received yesterday from REIWA. The letter states --

Dear Minister
For your information I am forwarding a copy of a self-.explanatory letter addressed to
the Member for East Melville, Mr Lewis.
It is presumed that the "minutes" he referred to in accusing you of 'blackmail' was
the report of our meeting with you on 17 November.
That report was an internal one addressed to REIWA's Executive Committee, and the
context of your remarks on self-regulation were quite clearly understood by that
Cormmittee.
A copy of that report is enclosed; and I would ask you to accept the Institute's
apologies for any embarrassment caused to you by the way in which it appears to
have been used by Mr Lewis.

REIWA has also sent me a copy of the letter sent to Mr Lewis, who has been shown up time
and again in these sorts of matters and is now supported by the member for Contesloe. The
letter to Mr Lewis from REIWA states --

The Hansard Report of 1 December quotes you as suggesting that REJWA support for
the Tenancies Bill is a result of "blackmail" by the Minister for Consumer Affairs.
That suggestion is totally misplaced, and REiWA would reject any claim to have been
subjected to thai sort of pressure by the Minister.
The Minister's comments about the Institute's self-regulation quest were made in the
context of his expressed belief that REIWA had gone back on its original
endorsement of the Bill, and that the Institute's credibility must therefore be open to
question.
Those remarks were made in a private meeting -- and would have been justified on
the basis of the Minister's initial perception of REiWA's stance on the legislation.
However, the Minister did then accept that REJWA's stated opposition to the BUi was
based upon substantial changes made to the original draft legislation which had been
endorsed by REIWA; and as a result of the Institute's representations die Minister
agreed that certain of those changes would be modified.
RIEIWA is now satisfied that the Bill will conform with the principles and provisions
originally agreed to, and will provide a fair and effective means of resolving
perceived difficulties in the area of tenancy contracts.
The Institute would also stress that its representations have been made in what it
considers to be the best interests of those involved in or affected by the residential
property market, and it would completely reject any suggestion that it is susceptible to
"blackmail" or other undue pressures.

It is signed by the Executive Director of REIWA and it says everything about the member for
East Melville's commaents, which are in keeping with his standards in this Chamber. it is
unfortunate that the member for Cottesloe should follow those standards, but it has given me
the opportunity to read these letters to the Chamber.
Amendment put and negatived.
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Clause put and a division taken with the following result -

Ayes (24)
Dr Mexander Mr Burkett Mr Gordon 10 Mr Taylor
Mrs Beggs Mr Cant MrfHodge Mr Thomas
Mr Benmmar Mr Donovan Dr Lawrence Mr Troy
Mr Bridge Mr Peter Dowding Mr Marlborough Mrs Watkins
MrBryce Mr Evans Mr Pearce Mr ilson
Mr Brian Burke Dr Gallop Mr Read Mrs Buchanan (Teller)

Noes (19)
Mr Statke Mr Crane Mr Madcizou Mr Tubby
MrfBradshaw Mr Gnyden Mr Scbell Mr Watt
Wr Cash Mr Greig Mr Stepbeas Mr Arese
Mr Clarko Mr Hassell Mr Thompson Mr Will==m aTeler)
Mr Cowsn Mr Lightfoot Mr Trenorden

Pairs

Ayes Noes

Mr Parker Mr Mensaurs
Mr Tom Jones Wr Lewis
Mr D.L Smith Mr Maslen
Mr Grill Mr Cowlt
Mr P.J. Smaith Mr litton

Clause thus passed.
Clause 48: Compensation where tenant sees to repairs -

Mr WAlT: This clause requires an owner to compensate the tenant for what is described as
reasonable expenses -- there is that word "reasonable" again - incurred in repairing the
premises. I understand the intention of the clause is to relate only to where there is a need for
urgent repairs to be made. Our amendment proposes to make that abundantly clear. There is
a concern that a tenant could very easily, knowing the movements of the landlord or owner,
make a phone call on a Saturday while the person was away for the weekend, or even during
the week, and getting no reply decide to make some repair arrangements and proceed to incur
expense which is then passed on to the owner. He can say it was urgent and had to be done.

People who are in the business of providing private rental accommodation are often their own
handyman or have a contractual arrangement with repairers in certain categories, so if they
need plumbing or electrical work done they can call in the tradesman who will usually come
at relatively short notice because of that commitment. They have usually negotiated razes that
are more favourable than the going rate. Therefore, there is a concern to see that only
genuinely urgent work is covered by this clause. All the arguments we put on clause 47
relate to this clause. Our amendment would simply clarify the urgency of the repairs and
indicate the real intention. I move an amendment --

Page 30, line 23 - To delete "in repairing" with a view to substituting "in making
urgent repairs to".

Mr TAYLOR: I understand the reason for the member's moving this amendment, but in
doing so he is substantially disadvantaging the owners because there could quite easily be a
situation on a Sunday afternoon of a toilet being blocked which the tenant considered to be an
urgent repair. He calls in a plumber on a Sunday and the cost to the owner could be
substantial because of the provision the member wishes to insert so that the tenant has made a
reasonable attempt to give the owner notice about making urgent repairs. This matter was
discussed with the industry. The industry is happy that this is to its advantage. It is
attempting to ensure that the costs of vacant repairs are kept down and that repairs are made
only where necessary.

Mr WATT: I do not know which section of industry the Minister is referring to because the
request for this amendment arose out of my discussions with one of the owner groups. It was
very concerned about this clause and the thrust of the amendment, not die wording, was
worked out with it. If the Minister believes that the amendment will. not achieve the aim that
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he recognises I am trying to achieve. I wonder whether he could suggest a better alternative.

Mr Taylor The alternative is already there. The clause refers to all urgent repair.

Mr WATT: I cannot see the Minister's point. He used the example of a blocked toilet on a
Sunday afternoon. 'The intention of the word "urgent" is to make it abundantly clear to all
that this clause is related only to urgent work and it would be a matter for the tenant to
establish its urgency. There is a difference between urgent and some of the things described
in paragraph (a). I intend to proceed with the clause.

Mr& HASSELL This clause adds insult to the injury imnposed by clause 47. Not only are we
to have a situation in which the landlord is to have imposed on him obligations as to
maintenance and repair, but also, under clause 48, the tenant will be allowed to incur
expenses and charge them to the landlord. A storm could rip off half the roof of a house
which would demand that urgent repairs be carried out. Even the example referred to by the
Minister of a blocked sewage pipe could be described as urgent work. Is it necessary for a
landlord to be obliged to deal with that situation? I would assume chat a landlord would be
obliged to do something about a roof ripped off in a storm because that is a major structural
matter. However, general maintenance work such as a sewage pipe should, by agreement, be
something that is dealt with by the tenant.

The Bill states that we cannot impose those obligations on the tenant but, not satisfied with
that, it says that if anything goes wrong the tenant can incur the expense of repair and impose
that cost on the landlord. He is not even required to obtain quotations. We all know, for
example, that some plumbers are more expensive than others.

Amendment put and negatived.
Clause put and a division taken with the following result --

Ayes (24)

Dr Alexander Mr Burkent Mrs Henderson Mr Read
Mrs Beggs Mr Carr Mr Gordon Hill Mr Taylor
Mr Remtaina Mr Donovan Mr Hodge NU Troy
Mr Bridge Mr Peter Dowd ing Dr Lawrence MEs Watkins
Mr Bryce Mr Evans Mr Marlborough Mr Wilson
Mr Brian Burke Dr Gallop Mr Pearce Mrs Buchannn (Teller)

Noes (19)
Mir Blaikie Mr Crane Mr MacKinnon Mr Tubby
Mr Br-adshaw Mr Grayden Mr Schell Mr Wat
Mr Cash Mr Greag Mr Stephens Mr Wiese
Mr Clarko, Mr Hassell Mr Thompson Mr Williams (Teller)
Mr Cowan Mr Lightfo~ot Mr Trenorden

Pairs

Ayes Noes

Mr Parker Mr Mensaros
Mr Tom Jones Mr Lewis
Mr D.L. Smith Mr Maslen
Mr Grill Mr Court
Mr P.1. Smith Mr Rushton

Clause thus passed.
Clause 49: Quiet enjoyment --

Mr WATT: The obligation referred to in clause 49(l)(b) should not be a responsibility of the
landlord. Many things can interrupt the quiet enjoyment of the tenant. Surely, it is not the
landlord's responsibility to deal with a noisy neighbour, a member of the public, or with
groups of people.

Clause 49(1)(c) refers to a tenant's responsibility and not a landlord's responsibility.
Furthermore, if a landlord were to receive a complaint from a tenant that an adjoining tenant
was disturbing his peace and quiet, and the landlord went to the premises of the offending
tenant in order to quieten him down the landlord could then face a penalty under clause 49(2)
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of up to $2 000 for harassing a tenant.
Clause 44 puts the onus on the tenant not to cause or permit a nuisance. I cannot see any
reason why this clause, which seeks to guarantee a tenant quiet enjoyment, should not only
impose obligations on the owner to provide chat - and he may not live close to the
premises - but also adds insult to injury by providing for a fine of up to $2 000. The penalty
seems extremely high for a fairly subjective matter. This clause is attempting reforms in
areas where there seems to be a perception of a problem in the wider community. I am not
sure how widespread the problem is. I am aware that in some group residential areas quiet
enjoyment is affected, but to create a fiurther offence is unnecessary and it Likely to be
inflammatory.

Common law protects tenants against harassment and the Justices Act protects a person
against matters referred to under this particular section. If a magistrate has to determine a
dispute concerning whether a tenant is being hasrassed the matter will probably be difficult
enough to deterie without also having to impose a fine on the landlord. This clause is
unacceptable and the Opposition opposes it.
Clause put and passed.
Clause SO: Locks --
Mr HASSELL: I understand this clause. It is directed to the situation where landlords and
their agents move in and change the locks as a means of getting a tenant out or depriving a
tenant of occupation of the premises. This clause fits in with other provisions intended to
ensure tenants cannot be removed from premises except by due process. However, it goes
further than that. Subclause (1 )(a) provides that the owner shall provide and maintain such
locks or other devices as are necessary to ensure that the premises axe reasonably secure.
That can be a very broad and considerable obligation. In certain places the only way to make
premises secure is to install security screens and doors on every outlet and opening to the
house. I do not have objection to other provisions thas restrain an owner from changing locks
and provide the regime being setting up in relation to locks. However, subclause (l)(a) goes
beyond that intention and can impose. both unfairly and excessively, a very large and costly
obligation in relation to what can be a very low-cost house. Would the Minister be prepared
to review the clause with a view to modifying it in some way?
Mr TAYLOR: I am prepared to review the clause but I cannot see how it can be more
reasonable than at the momnent. It is advantageous both from the point of view of the owner
and the tenant. Nevertheless, given the concerns of the member for Cottesloe, and given also
that he agrees this clause is an appropriate one - I know at least one member of the
Opposition Thinks the answer to tenancy problems is to lock tenants out -- I will have another
look at clause 50(1 )(a) in respect of premises being reasonably secure.
Clause put and passed.
Clause St: Owner's right of entry
Mr WATT: This clause provides that the owner may enter a property in any case of
emergency; also to inspect the premises. A number of time limits are specified which make it
difficult for an owner to enter, particularly where genuine circumstances require a much
shorter period than the seven days provided in subclause (1)(b). Situations sometimews occur
when people have reason to believe that things are happening inside a house which could
perhaps be damaging to the property or could be an illegal activity.
Mr Taylor: That is covered by subclause (l)(a).
Mr WATT: I would have thought that the time limit specified in (b) would override (a).
Mr Taylor: Subclause (1 )(a) overrides the rest.
Mr WATT: It is a question of what constitutes an emergency. Perhaps someone is visiting a
property and while at the door notices a person repairing a motor bike on the lounge room
carpet. This costly situation was experienced by an owner, I have been told. To give notice
of seven days that an owner intends to inspect a property seenms unreasonable -- and even in
48 hours the offender would probably have removed the motor bike. However, 48 hours'
notice is more realistic Than seven days. For many reasons an owner ought to be able to enter
premises with less than seven days' notice.
Mr Cowan: What about Friday night and if someone is going away for the weekend? Could
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you extend it to three days?
Mr WATT: If I had my way, I would make it less than 48 hours.
Mr Taylor: That is the reason for paragraph (a).
Mr WATT: Perhaps the Minister could tell me whether the owner, who believes a genuine
emergency exists, is able to knock at the door and demand entry.
Mr Taylor: The owner may enter the premises for the reasons outlined in the Bill in an
emergency.
Mr WATT: The Bill refers to in a case of emergency, but it does not refer to a person who
has reason to believe that an emergency exists -- there is a difference.
Using the motor bike analogy, there will almost certainly be a dispute. It may be that, by the
time the owner received the message and anived at the premises, the motor bike was no
longer there and the tenant could make a complaint about the owner harassing him. Members
must remember that the owner can be fined $2 000 for harassing the tenant.
A provision should be included in the Bill whereby an owner could have quicker access to his
property other than giving seven days' notice. I appreciate the comment from the Leader of
the National Party, but I move an amendment -

Page 32, line 28 -- To delete the number "7" with a view to substituting "48 hours".
Mr TAYLOR: For the reasons I have indicated to the member for Albany by way of
interjection, the Government will not support this amendment. In fact, the whole question of
right of entry provisions has been discussed at length over the last four and a half years. It
would seem that at the end of those extensive negotiations and consultations that most people
accepted that if a provision was included in the Bill to allow an owner to enter his property
every 48 hours it could be considered as harassing and annoying the tenant. The provisions
for seven and 14 days outlined in the clause are reasonable under the circumstances.
Amendment put and negatived.
Mr WAT:. I refer members to paragraph (f) which stares that an owner has the opportunity
to enter his premises, for the purpose of showing it to prospective tenants, at any reasonable
hour and on a reasonable number of occasions during the period of 14 days preceding the
termination of the agreement, after giving the tenant reasonable notice.
It has been put to me that as far as a tenant is concerned, the worst possible time for an owner
to show the premises to a prospective tenant is within the 14 days prior to the tenant vacating
the premises. It would be much more convenient, assuming 28 days' notice has been given,
for the owner to show the prospective tenant the premises in the first 14 days. The house
would probably be in a far better condition than it would be in the last 14 days. The nearer
one gets to the departure date, the worse the state of the premises will be. It is embarrassing
to the tenant and certainly inconvenient to him for people to inspect the premises during that
tine.
A suggestion has been made that it would be much better to extend the period to 28 days. It
would be more of a matter of convenience to the tenant. I move an amendment --

Page 33, line 13 -- To delete the number " 14" with a view to substituting "28".
Mr TAYLOR: If the amendment moved by the member for Albany is one for the
convenience of the tenant it may well be that paragraph (h) of this clause which states that the
owner may enter the premises under certain circumnstances, but not otherwise with the
consent of the tenant given at, or immediately before the time of entry, will cover the
circumstance raised by the member for Albany. It is, therefore, not the intention of the
Government to support the amendment.
Amendment put and negatived.
Clause put and passed.
Clause 52: Right of tenant to affix and remove fitures, etc. --

Mr TAYLOR: My amendment takes care of the matters raised int the member for Albany's
amendment and it will clarify the situation in respect of any agreement between a tenant and
an owner. It will make it clear that tenants cannot just go ahead and affix and remove
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fixtures without the full consent of the owner.
I accept that die existing clause is a little ambiguous and my amendment will make the
position clearer without changing the meaning. If an agreement permits a tenant to affix
fixtures or make renovations the tenant must still obtain written consent at the time the
alterations are to be made. The owner must then withhold consent, on reasonable grounds.
The clause does not prevent an agreemrent from simply prohibiting fixtures on renovations, or
renovations, altogether. The nature of my proposed amendment is to strengthen the position
of the owners.
Clause put and negatived.
New clause 52 --
Mr TAYLOR I move --

Page 34 -- To insert after claus 51 the following new clause to stand as clause 52 --
52. (1) An agreement may provide that the tenant -

(a) shall not affix any fixture or make any renovation, alteration or
addition to the premises; or

(b) may affix any fixture or make any renovation, alteration or
addition to the premises, but only with the owner's consent.

(2) Where an agreement makes the provision described in subsection (1 Xb) it
is a term of the agreement that -

(a) the owner shall not unreasonably withhold such consent;
(b) the tenant may remove any fixture that he has affixed to die premises,

with the owner's consent, during the period that he has continued in
possession of the premises under the agreement, unless the removal of
the fixture would cause irreparable damage to the premises; and

(c where the tenant causes any damage to the premises by removing any
fixture, he shall notify the owner and, at the option of die owner, repair
the damnage or compensate the owner for any reasonable expenses
incurred by the owner in repairing the damage.

Mr WAlT: The new clause moved by the Minister is a substantial improvement on the
original clause and it removes the ambiguity which existed. It will satisfy the owners who
had a concern and a reservation about possible damnage to their property with fixtures, fittings
and alterations being made. The Opposition supports the new clause.
New clause put and passed.
Clause 53: Owner to bear out goings in respect of premises --
Mr HASSELL: It is a case once again of simply recording the question mark. What is the
reason for this provision?
Mr Taylor- You should have a good look at the standard tenancy agreement which is in
existence in this area and you will find the reason for the provisions of this clause.
Mr HASSELL: The Minister is trying to legislate for everybody on the basis of what
happens in blocks of flats. There are many other situations. It is not unusual to provide for
the tenant in a long-term residential lease to bear the rates and taxes. Why should it not be
done if the people want that? That is the essential question on this and many other clauses-
Why does the Government want to interfere in the normal contractual relationships people
are prepared to enter into? The answer is that with a certain class of tenancies the
Government thinks it needs to protect tenants from landlords. The legislation is totally
deficient in that it does not provide for the other cases. It does not allow for people who can
rationally make judgments in their best interests to make arrangements that suit Whent
Clause put and passed.
Clause 54: Right of tenant to assign or sub-let
Mr WATT: I cannot understand the need for any of the three alternatives in this clause
relating to a tenant wishing to assign or sublet his entitlement to the premises. If he were
doing so with the consent of the owner, it would be better for a new contract to be entered
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into; that would be a matter of considerable convenience in the long rn for all concerned. It
serves no good purpose and it is better that the right to assign or sublet not be given to the
tenant under any circumstances, least of all without the consent of the owner.
Mr TAYLOR: It is included because the Property Law Act contains the same provision and
the Government feels that the provisions in these two Acts should be similar. This provision
gives the owner sufficient power to prevent tenancies being sublet if the owner does not
approve.

Mr WATT: Would the Minister explain how it is intended to offer the three alternatives?

Mr Taylor: There will not be a standard lease agreement as such. This will come together to
enable the basis of the minimum standards to be set for the lease.
Mr WATT: That takes us back to the earlier point about implied agreements. Three
alternative arrangements are outlined but only one can be used in each case, otherwise there
would be conflict. How does the tenant know his entitlement with regard to subletting or
assigning the entitlement?

Mr Taylor: The tenant and the owner will sort it out between them.

Clause put and passed.

Clause 55 put and passed.

Clause 56: Tenant to be notified of owner's name and address -

Mr WATT: I ask the Minister to tell me why it is necessary for the name of any person
having superior title to that of the owner to be notified to the tenant. If a person has a
mortgage on a property, the mortgagor holds superior tidle. I do not know what this has to do
with a tenant; he does not need to know anything about the superior title.

Also this clause provides that the tenant shall be given the full name and address of the
owner. I am told that tenants sometimes talk over any problems that arise with a bush lawyer
over a couple of beers at the local pub and all sonts of strange situations occur. Somebody
will offer some very bad but free advice and the upshot is that tenants will knock on the door
or window of the owner's residence, or telephone him, and demand what they perceive to be
their rights. In those circumstances I wonder why it is mandatory for tenants to be notified of
the owner's full name and address. I am told that some ethnic groups in the community are
also concerned about this provision. One owner of a number of leased properties approached
me and said that he always uses a post office box in Subiaco as a contact address. He clears
the box every morning and if anybody has a problem with a tenancy he is able to deal with it
immediately. He has encountered no difficulties. Why is it necessary for the full name and
address of the owner to be given to the tenants?

Mr COWAN: The National Party agrees wholeheartedly with the Opposition on this
provision. I see no reason why a tenant needs to be notified in writing of the full name and
address of the person having superior tidle to that of the owner. It has nothing to do with the
tenant and it is an intrusion of privacy. I look forward with interest to the Minister's
explanation.

Mr TAYLOR: Subclausc (1)(a) relates to provisions included in this legislation that
sometimes owners have to be notified in relation to actions which may be, or are about to be,
under way. It is only appropriate that the person who has the superior tidle, who is the most
important owner, should be notified in relation to these provisions. It is also important in a
situation where a property is being sublet by an original tenant who has left. The superior
owner in that case would be notified to the sublet tenant. At all times it is in the interests of
the superior owner that the tenant be advised of the name and address of that owner. This
legislation will ensure that that information is sent out.

Mr WATT: Let us make this point abundantly clear. Take the case of the Water Authority
employee who has been transferred to Kununurra. He decides to let his house to somebody
during the period he is away. He will be required to notify the person who rents his house of
his ful name and address. I have no real argument with that. If he has an agent, the agent's
name and address will suffice, but if he does not, he has to advise his own name and address.
Furthermore, if his house is mortgaged, whether privately or with a financial institution, he is
obliged to advise the tenant of the name of the mortgagor. If he does not he is liable for a
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maximum fine of $100. If that is the situation, it is absolutely ludicrous.
Mr COWAN: I would like clarification. It is my interpretation that a person who was the
mortgagee of a property would have superior title to the person who borrowed the funds for
that mortgage.
Mr Taylor. That is not correct.
Mr COWAN: Can the Minister assure me that that is the case?
Mr Taylor: I can assure you, from Parliamentary Counsel, that it is not the case.

Mr COWAN: That is one of the arguments which the National Party has against this
provision which now disappears. I am grateful to the Minister for supplying that information.
Clause put and passed.
New clause 57 --

Mr WATT: I move -

Page 36, after line 5 -- To insert after clause 56 the following new clause to stand as
clause 57 --

Failure to pay rent with intention it be recovered from security bond
57. A tenant shall not fail or refuse to pay any rent due under an agreement
with the intention that the amount of such rent be recovered by the owner from
the security bond paid by the tenant-
Penalty: $400.

There has been a growing practice among tenants who are about to vacate a property for
which they have paid a security bond, when they know that, because of the condition in
which they have left the property, they would be unlikely to have the full amount of their
security bond returned to them, to refrain from paying the last four weeks' rent, with the
object of cutting out the bond. This widespread practice is of concern to many owners. T'he
Government intends to take a sympathetic view and I hope that this amendment, combined
with the rest of this Act, will stamp out that practice.

New clause put and passed.
Clause 57: Tenant not to give owner false name or occupation -

Mr TAYLOR: [ move an amendment --

Page 36, after line 13 -- To insert the following subclause -

(3) A tenant under an agreement shall, at die time of delivering up possession
of the premises to which the agreement relates, notify the owner, or cause die
owner to be notified of --

(a) the address at which he intends to next reside; or

(b) his postal address.
Penalty: $ 100.

This takes up the matter raised by the member for Albany in relation to clause 56 and will
ensure that tenants provide a forwarding address to owners when they are vacating premises.

Amendment put and passed.
Clause, as amended, put and passed.
Clause 58 put and passed.
Clause 59: Cost of written agreement to be borne by owner --

Mr WATT: This is another of the many clauses of this Bill which appears to discriminate
against an owner, notwithstanding the fact that it is a long established practice, not only in
tenancy matters but also in many contractual arrangements, that any contract of sale or other
contract drawn up is paid for by the purchaser.
in all of these matters it is the purchaser, borrower or receiver of goods and services who is
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responsible for the cost of thene sorts of things. We propose that this standard business
practice covering a wide range of business transactions should apply to this Bill.
I move an amendment --

Page 37. line 4 -- To delete "owner" with a view to substituting "tenant"
Amendment put and negatived.
Clause put and passed.
Clause 60: Discrimination against tenants with children
Mr COWAN: On the original list of amendments appearing on the Notice Paper there was an
amendment relaxing to discrimination provisions. We felt that there was validity in making
clear that there are some circumstances where an agent or owner could refuse to rant a
tenancy to a person on the pround chat there was a reasonable belief that they were unwilling
or unable to comply with the conditions of the residential tenancy agreement. It seems to us
chat there are many provisions in this legislation thai -- in many cases quite rightly -- give
certain privileges to tenants and very few such privileges to landlords and owners. There
could be reasons why an owner should have the right or responsibility for deciding whether
they will or will not adow a person to occpy their premise. It may never happen in practical
terms, but it is possible that a landlord or owner could decide not to allow a person to rent
their prenmise -- and I know that this clause deals only with discrimination in relation to
children -- and this provision is expanded and that the person refused an opportunity to rent a
premise may very well take an action for discrimination.
The DEPUTY CHAIRMAN (Mr Thomas): Will the Leader of the National Party be moving
the amendment in relation to clause 60?
Mr COWAN: No. I want clarification from the Minister. If a person has been refused an
opportunity to rent a premise by an owner on some ground I wonder whether they could use
anti-discrimination legislation claiming that they have been denied an opportunity to rent that
premise. It may be that the owner has learned that the prospective tenant is a bad rent payer
and that is why the decision was made, but if the owner happened to belong to an ethnic
group - and I amn not being disrespectful -- and the tenancy applicant went to the board
saying that that person refused to rent him a premise because of his race, it might be that such
a claim would be upheld. Will the Minister comment on this?
Mr Taylor: I cannot answer that question as I do not know.
Mr WAIT: I am disappointed that the National Party will not proceed with its amendment.
There is much concern in the community in relation to this clause, particularly by owners of
properties. The member for Conteslae referred on a number of occasions during the debate to
denying people the right to enter into formal contractual arrangements and this is another
such case. There are a number of circumstances in which an owner may wish to nor have
children on a property: For the protection of that property; because it is a furnished property
containing many valuable pieces, or has other articles on display; the house has a swimming
pool that is not adequately fenced and the owner does not wish to face the risk of a child
drowning; the property is near a stortuwater drain that the owner feels is unsafe for children,
or is near a busy highway; or thie premise is a retirement village for elderly folk. I cannot see
why it ought not be reasonable for an owner to determine whether they want children living
in a house that they have for tent. We oppose the clause.
Mr TAYLOR: I am amazed that the Liberal Party would oppose a clause such as this. The
fadt is that there is provision in this legislation for regulations to be prescribed that will in fact
provide opportunity for a whole range of organisations, individuals or institutions as such to
opt out on the grounds that it may be unsafe, or for whatever reason it may be inappropriate
for children to be part of a tenancy. It is unbelievable that the Liberal Party holds the view
that people can discrimidnate against a family in a tenancy arrangement because that family
has a child or children; that is totally inappropriate.
The amendment placed on the Notice Paper by the member for Merredin related to
discrimination against tenants and it is important that he has not moved on that matter
because what that amendment sought to do is taken up in the Bill -- that if an owner is of the
view or satisfied that a person is not an appropriate tenant to go into their property, the owner
has an opportunity to not allow the tenant to do so. The owner certainly cannot use as the
reason that a person cannot go into a property the fact that they have a child or children.
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Clause put and passed.
Clauses 61. and 62 put and passed.
Clause 63: Interpretation -
Mr HASSELL: Clause 63 is the Firt clause of part V of the Bill, which occupies a number of
pages going up to end of page 52, clause 85. 1 want to deal with all the different situations of
a landlord seeking to exercise power to remove a defaulting tenant, and it would greatly
expedite the debate if with your leave, Mr Deputy Chairman, and with the indulgence of the
Chamber, I was able to deal with all these matters in one hit. It will cake longer to speak to
each individual clause.
The DEPUTY CHAIRMAN (Mr Thomas): That is not possible technically, but we will see
how it goes and if it does not appear to be expeditious, it will be necessary to speak to the Bill
clause by clause.
Mr HASSELL: I am trying to identify the procedures that have to be followed in the
different situations which arise under all these succeeding clauses. I take, first, the situation
where a tenant breaks a term of the lease other than by not paying the rent. Under clause 66.
14 days' notice has to be given to the tenant, specifying the breach and requiring a remedy.
Clause 66(1) states that seven days' notice of termination has to be given, but if the tenant
does not leave, the owner can within 30 days apply to the magistrate for an order to remove
that tenant from the premises. The only delay here would be the delay in getting a hearing.
The magistrate must be satisfied that, in the circumstances of the case, the breach is such as to
justify termination. The magistrate can suspend the operation of the order for up to 30 days,
and he may refuse to make the order if the tenant has remedied the breach. The magistrate
may refuse, by reason of the bad faith provisions in clauses 75(3)(b)(i) and 75(4), to so order.
So in the situation of a breach of a tenancy which might relate to looking after the premises,
there has to be 14 days' notice; seven days' notice of termination; an application within 30
days for a hearing; and then the magistrate can exercise a discretion. The owner therefore
faces two notices, a delay of 21 days, followed by a discretionary hearing. The owner will
never know whether the breach is sufficient to justify termination, and if in the meantime the
tenant remedies the breach, the owner is down the drain. If after giving notice the owner
negotiates with the tenant or does not activate proceedings within 30 days, he has to start the
whole of the proceedings again.

The bad faith provisions are extraordinary. They provide a complete reversal of the anus of
proof. Clause 75(4) provides that if at any time in the previous six months the tenant has
made any complaint to a public authority or sought assistance in enforcing his rights, the
owner has to prove that he was not motivated in trying to get rid of the tenant by that fact.
What I have outlined above are all the obstacles a landlord has to overcome to remedy what
might be a quite major breach, such as putting in fixtures which seriously damage the walls
or the structure of the building.

The second case we have is the failure to pay rent under a periodical tenancy. The rent has to
be owing for seven days before proceedings can commence. The landlord has to give seven
days' notice, and then a further seven days' notice to quit. If the tenant does not then leave,
the owner has to apply under clause 75, and the magistrate has stil to be satisfied that the
breach is such to justify termination of the agreement or otherwise. The same provisions for
periodic tenancy apply: The magistrate can suspend the order for 30 days and can refuse to
make the order if the tenant has remedied the breach at that stage or if he thinks the owner is
acting in bad faith.

The summary of that situation is that rent has to be unpaid for seven days; a notice specifying
non-payment of rent for seven days has to be given; a further seven days' notice to quit; an
application to the court, which will take 14 days; and then a possible 30 day delay by the
exercise of the magistrate's discretion. The minimumn time, therefore, from default to
possession is 28 days, plus the delay in getting a court hearing. If the tenant pays before the
court hearing, the likelihood is that the owner has to start over again, and we can imagine also
the situation where a tenant wilfully and persistently is late in paying the rent, and this whale
procedure has to be pursued each time.

Mr Cowan: We will fix that up.
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Mr HASSELL: I hope that is so, and I hope the member has the agreement of the Minister to
fix that up. The third category is the fixed-term agreement where there is no breach and the
agreement expires. If the tenant refuses to leave on the expiration of the fixed term, the
owner can apply within 30 days of the expiry of the term straight to the magistrate, without
giving any notice, but once again the magistrate may suspend the operation of the order to
quit for up to 30 days under the relative hardship provisions, and must then give the tenant
seven days' to vacate the property. One of the pitfalls for the owner is that if he acquiesces to
any request for an extension of time made by the tenant, he prejudices his position.
So we have in this situation a tenancy which comes to an end under its terim whether it be a
tenancy for six months, a year or 18 months, and the tenant refuses to leave. It takes 14 days
to make an application, and then the magistrate has a discretion to allow another 30 days. It
is not as though the tenant in this case did not know full well that he was going to have to get
out; he had the whole length of the tenancy as notice of the expiry of its term.

We should then take the fourth case, which is the periodic tenancy where there is no breach
but where the landlord wants to get rid of a tenant for some reason. It may be that he is just a
bad tenant with a lot of rental breaches. Perhaps he has been consistently late with the rent
and the landlord has not been able to go through with that procedure to get rid of him. The
landlord sees that the easiest thing to do is to terminate the tenancy and not worry about all
the breaches. It is the most likely case for many landlords because they will not go through
all those complicated provisions.

In this case as the Bill stands he must give 90 days' notice, which is what I think the Minister
is going to try to fix by reducing. Even if it is reduced to 60 days, it is still a very substantial
period. It is three months, as it stands. In the meantime the tenant goes on being a bad
tenant, which is the reason the landlord wants to get rid of him. Nobody wants to get rid of a
good tenant - there is no reason to do so. In fact, they are rare.

Under this category, where the landlord is simply trying to get rid of the tenant, he must delay
by giving 90 days' notice, up to 14 days or longer for a court hearing, and then there is still
30 days' discretion by the magistrate. The bad faith provision still applies; that is, the
reversal of the onus of proof.

In summary the owner may simply want to get rid of a tenant who is, for example, a slow
payer and on a fortnigbtly tenancy. He must give 90 days' notice then wait upon a court
order, and if the tenant has made a complaint about the matter, whether substantiated or not,
he has to prove he is not in part motivated by reason of the tenant's complaint or he will not
get his order. If there is bad blood between the owner and the tenant and the tenant is aware
of his rights, the parties can be locked into an unsatisfactory arrangement indefinitely.

When we take each of those categories we have a situation where the tenant breaches the
lease in relation to the maintenance or care of the premises, or where the tenant fails to pay
the rent, or where the lease comes to an end, or where a landlord simply wants to get rid of
his tenant. If we look at the provisions of the Bill we will find in each case there are a whole
series of complicated steps which have to be followed by the landlord, all of which involve
delay and cost and all of which are discriminatory against the landlord.

No-one disputes the fact that a tenant should have reasonable notice to get out, and what is
reasonable will depend on whether there has been a breach of the agreement; but the
combined deficiency of these clauses is that there is no recognition of the fact that someone
may have a bad tenant who is persistently in default in one way or another. There is no
recognition of the difference between a tenant who is in the wrong and a tenant who has done
nothing wrong, and in all cases the bad faith provisions apply. They unfairly reverse the onus
of proof.
The whole of pant V of the Bill is heavily weighted against the landlord and is really very
deficient. It could be fair to tenants without being unfair to landlords. As it is drafted it is
unfair to landlords and it is deficient in its failure to recognise the realities of letting and of
tenant behaviour. One could go through every clause and identify all of these different
deficiencies but I have sought to summiarise them and, with the indulgence of the Chamber,
have compacted this summary into this period. I will not have much more to say about it but
the Minister, in pressing forward with this part of the legislation as it is, is failing to recognise
the reality of the business of letting and is creating a regime which is grossly unfair
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to one side and which will therefore reduce the opportunities for rental residential
accommnodation.
Clause put and passed.
Clause 64: How residential tenancy agreements are terminated --

The clause was amiended, on motion by Mrf Cowan, as follows -
Page 38, line 24 and page 39. lines 5. 8 and 22 - To delete "magistrate silting in the
Small Disputes Division"and substitute the following -

referee
Clause, as amended, put and passed.
Clause 65 put and passed.
Clause 66: Notice of' termination by owner upon ground or breach or term of
agreement --

Mrt COWAN: I move an amendment -

Page 40, after line 22 - To insert the following subclause -

(5) Notwithstanding subsection (4)(a)(ii) where a tenant has tendered
payment by cheque of rent due under an agreement and the cheque is not paid
on presentation, the owner may immediately give notice of 'breach of the
agreement.

We regard this as a very imnportant provision. The mnember for Contesloe spoke just recently
about the fact that a tenant can present a cheque which is dishonoured. He outlined some of
the difficulties an owner has in being able to end that tenant's lease. This amendment is
designed to make it clear that payment of rent by way of a cheque which is not paid on
presentation is without question a breach of the agreement and entitles the owner to give
termination.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 67: Notice of termination by owner upon ground that possession required
required for certain purposes
Mr COWAN: The National Party sought to clarify the position where an owner can give, or
has the right to give, termination of an agreement on the grounds that he has entered a
contract of sale or has disposed of the premises. I think the amendment I intend to move will
satisfy that particular argument if the clause is disagreed with, so I indicate that the Chamber
should oppose this clause to allow me to move for a new clause.
N& WATT: I have a query about the situation which existed in this clause previously. Has it
been defeated?
Mr Taylor: It will be.
Mr WATT: So we will defeat all of that so that the ridiculous proposition it involves will be
kicked out? I am very happy about that.
Clause put and negatived.
New clause 67:
Mr COWAN: I move -

Page 42 -- To insert after clause 66 the following new clause to stand as clause 67 --
Notice of termination by owner who has entered into contract of sale
67. (1) An owner may give notice of termination of an agreement to the
tenant on the pround that he has entered into a contract for sale of the premises
to which the agreement relates and under that contract he is required to give
vacant possession of the premises.
(2) Where an owner gives notice of termination under subsection (1) the
period of notice shall be not less than 30 days.
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(3) An owner or agent of an owner shal not give notice of termination under
this section that falsely states the ground of the notice.
Penalty: $1 000.
(4) This section does not apply to an agreement that creates a tenancy for a
fixed term during the currency of that term.

Mr WATT: I would like the Minister to clarify this for me because I must admit I had not
seen that amendment until tonight. I want clarified die situation in relation to those things
that would have been itemised under clause 67( IXa) to (e) where an owner wanted to
terminate a tenancy because he wanted the property for his own use or for repair. I presume
there is no other impediment in the Bill which prevents an owner from quite legitimately
reclaiming possession of his property for any of those reasons.
Mr Taylor: That is correct.
New clause put and passed.
Clause 68: Notice of termination by owner without any ground-
Mr COWAN: I move an amendment --

Page 42, line 10 -- To delete '90" and substitute the following -

60
This clause was also referred to by the member for Cottesloe. The National Party is
concerned that there is a very extended period in this Bill for the notice of termination
without reason. I think that 90 days is certainly excessive. We have an amendment to reduce
that time to 60 days. which is in many instances still far too long.
Mr Hassell: It is generous to the tenants.
Mr COWAN: I agree; nevertheless it is better than 90 days.
Mr WATT: The Opposition supports the National Party with this amendment. I think the
member for Merredin indicated that he is not entirely satisfied with a period of 60 days either.
If that is the best we can get out of the Government, we will have to make do with it. That
period of 60 days is still too long and I would like to think that in the fullness of time good
sense prevails and this clause might see an amendment to reduce that time to a more realistic
figure, which I would suggest is 30 days.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 69: Termination by owner where section 37 invoked --

The clause was amended, on motion by Mr Cowan, as follows -

Page 42, lines 20, 21, and 22 -- To delete "magistrate sitting in the Small Disputes
Division" and substitute the following --

referee
Clause, as amended, put and passed.
Clauses 70 to 74 put and passed.
Clause 75: Application by owner for termination and order for possession --

The clause was amended, on motion by Mr Cowan, as follows -

Page 4, lines 20, 21. 23, and 24 -- To delete "magistrate sitting in the Small Disputes
Division" and substitute the following --

referee
Mr WATT: I move an amendment --

Page 4, line 28 -- To delete the words ", in the case of notice by the owner,".
This clause deals with an application by the owner for termination of a tenancy and order for
possession. Clause 2(a) says that a magistrate -

Mr Taylor: We agreed to this.
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Mr WATT: Right; then, with that succinct acknowledgment from the Minister, I will resume
MY seat.
Amendment put and passed.
The clause was further amended, on motion by Mr Cowan. as follows --

Page 45, lines 1, 23. and 28 - To delete "magistrate" and substitute the following --

referee
Mr WATT: The member for Cottesloc went through all thes clauses fairly thoroughly and it
is not my intention to go through them again. Subclause (3) relates to circumstances where a
referee may refuse to make orders if he is satisfied in the case of notice given by the owner
upon the ground of a breach by the tenant, that the tenant has remedied the breach. Quite a
few people are worried about this clause, If the breach was something like having a pet on
the premises where no pets were allowed one could be reasonably satisfied that an
undertaking that the breach had been remedied would be okay. But where a tenant was
habitually causing noise, nuisance, or damage, or otherwise engaging in bad behaviour, if he
is a fairly plausible fellow and goes to the referee and says he has turned over a new leaf, the
whole process will put the landlord to a lot of inconvenience. Owners feel they should have
the right to determine; they know who is a good or bad tenant. To keep going backwards and
forwards to a tribunal to justify a case denies them that basic right to make contractal
arrangements. They feel it is not fair or reasonable.
Mr TAYLOR: I would think that if this subclause were deleted there would be no incentive
whatever for tenants to remedy any breach that may have taken place. It is important that
there be an incentive for tenants to undertake that sort of remedy. The incentive here is that
the referee may decide it is sufficient. I understand that magistrates in the Local Court
already have an opportunity to refuse to make an order if they are satisfied that a breach has
been remedied.
Mr COWAN: I hope the Minister can give some indication that this will not create an
opening for people who are notoriously bad payers to withhold their payment to the last
moment or just before they appear before the tribunal. Then they can say to the tribunal that
the breach has been remedied and they want to remain on the premises.
Mr TAYLOR: Given the nature of the amendments moved tonight, including those dealing
with the Small Claims Tribunal and the like, repeated offenders would be quickly sorted out
by the people who are going to operate this legislation. With particularly difficult people
there is always the ability to resort to clause 77 which ensures they are dealt with quickly.
Clause, as amended, put and passed.
Clause 76: Application for termination and order for possession in relation to fixed
term agreements --
The clause was amended, on motions by Mr Cowan, as follows -

Page 46, lines 6, 9. and 10 -- To delete "magistrate sitting in the Small Disputes
Division" and substitute the following --

referee
Page 46, lines 14 and 30 -- To delete "magistrate" and substitute the following --

referee
Mr WATT: This clause provides that a magistrate can make an order to have a tenant
removed. If a tenant is required under those circumstances to continue paying rent because
the magistrate makes an order and says he can stay another month, I assume it means the
tenant continues to incur liability for the rent. Sometimes these people are unreliable, and if
he is there because the magistrate ordered that he can stay at the end of the fixed term
agreement, and he does not pay the rent, would that constitute a claim from the rental funid?
If the referee made an order, would the owner be entitled to claim?
Mr Taylor: The owner would claim against the tenant.
Mr WATT: It is a debt he would have to pursue?
Mr Taylor: Yes. We are not picking up those debts through the fund.
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Mr WAIT: It bothers a lot of people that although it may have beaen made abundantly clear
that an owner wants possession of the property at the end of a fixed-tenn agreement he may
not be able to get it.
Clause, as amended, put and passed.
Clause 77: Termination Of agreement where tenant cawing serious damage or injury -
The clause was amended, an motion by Wi Cowan, as follows -

Page 47, lines 3 and 9 - To delete "magistr-ate sitting in the Small Disputes Division"
and substitute the following -

referiee
Clause, as amended, put and passed.
Clause 78: Termination of agreement where owner would otherwise suffer undue
hardship -

The clause was amended, on motions by Mr Cowan, as follows -

Page 47. line 14 -- To delete "magistrate sitting in the Small Disputes Division" and
substitute the following -

referee
Page 47. line 19 -To delete "magistrate" and substitute the following --

referee
Clause, as amended, put and passed.
Clause 79: Termination of agreement for breach by owner
The clause was amended, on motions by Wr Cowan, as follows --

Page 47, line 28 -- To delete 'nmagistrate sitting in the Small Disputes Division" and
substitute the following --

referee
Page 47, line 33 -- To delete "magistrate" and substitute the following --

referee
Clause, as amended, put and passed.
Clause 80: Compensation to owner for holding over -

The clause was amended, on motions by Mr Cowan, as follows --
Page 48, line 3 - To delete "magistrate" and substitute the following --

referee
Page 48, line 5 -- To delete "magistrate sitting in the Small Disputes Division" and
substitute the following -

referee
Clause, as amended, put and passed.
Clause 81; Order that premises are abandoned -

The clause was amended, on motions by Mr Cowan, as follows --
Page 48, lines 10 and 1I I-- To delete "magistrate sitting in the Small Disputes
Division" and substitute the following --

referee
Page 48. line 13 -- To delete "magistrate so sitting" and substitute the following --

referee
Page 48, line 15 -- To delete "magistrate" and substitute the following --

referee
Clause, as amended, put and passed.
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Clause 82: Right of owner to compensation where tenant abandons premises --

The clause was amended, on motion by Mr Cowan, as follows -

Page 48, line 24 -- To delete "magistrate sitting in the Small Disputes Division" and
substitute the following -

refertee

Clause, as amended, put and passed.

Clause 83: Abandoned goods --

Mr WATrr: I am sure most people know that, when tenants leave properties, they leave
goods behind for two reasons. Sometimes they are abandoned, and sometimes they are
inadvertently left behind. The procedures provided for in the B ill are very complicated and
require a great deal of commitment for somebody to fallow them. It is fairly onerous for an
owner to follow the provisions of this Bill. He would be caused a great deal of
inconvenience to ensure that the goods were handled in the appropriate way, sold, and thie
money sent to a certain place.
There are nearly three pages of instructions about what is to become of abandoned goods.

Mr Taylor: The provision is far less onerous for owners than that which exists at the
moment. It may appear complicated. However, if the member reads it, it sets out clearly
where the onus lies in relation to this matter and gives the owner an opportunity to be
indemnified if he does the right thing.
Mr WATT: That may be true. I am not involved in tenancy matters because I do not let any
property. However, I am concerned that sometimes we make laws that might be difficult to
implement. When New South Wales attempted to prepare a standard tenancy agreement, it
got to the nineteenth page and gave up. I hope we do not do that and put in all sorts of
padding referring to what people wil do about abandoned goods to satisfy the provisions of
the Bill.
I cannot imagine magistrates being over-keen to become involved in this sort of thing. The
Minister should inform us whether that is one area for which authority could be assigned to
the clerk.
The clause was amended, on motions by Mr Taylor, as follows -

Page 49, line 31 -- To delete "section 32(3)(a)" and substitute the following-
clause 3(3)(a) of Schedule I

Page 50. line 11I -- To delete "section 32(3)(a)" and substitute the following -

clause 3(3)(a) of Schedule I
Page 50, line 35 -- To delete "section 32(2)" and substitute the following --

clause 3(2)(c) of Schedule I
Page 5 1, line 29 -- To delete "section 32" and substitute the following --

clause 3 of Schedule I
The clause was further amended, on motions by Mr Cowan, as follows --

Page 50, lines 9, 27, and 28, and page 51, lines 1, 2, 21, and 22 -- To delete
".magistrate sitting in the Small Disputes Division" and substitute the following --

referee
Page 5 1, line 3 -- To delete "magistrate" and substitute the following --

referee
Clause, as amended, put and passed.

Clause 84: Recovery of possession of premiises prohibited except by court order --

The clause was amended, on motion by Mr Cowan, as follows -

Page 51, lines 32 and 33 -- To delete "magistrate sitting in the Small Disputes
Division" and substitute the following --
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referee
Clause, as amended, put and passed.
Clause 85: Protection of tenants in relation to persons having superior title -

The clause was amended, on motions by Mr Cowan, as folows --
Page 52, lines 3 and 4 -- To delete 'magistrate sitting in the Small Disputes Division
or before another" arnd substitute the following --

referee or a
Page 52, line 5 -- To delete "magistrate" and substitute the following --

referee
Page 52, lines 14 and 15 -- To delete "magistrate sitting in the Small Disputes
Division or before another' and substitute the following -

referee or a
Page 52, line 21 -- To delete 'magistrate" and substitute the following --

referee
Page 52. lines 23 to 25 -- To delete the paragraph and substitute the following
paragraph --

(b) a referee, where such proceedings have been completed, or are not by
way of application before a referee,

Page 52, line 28 -- To delete "magistrate" and substitute the following --

referee
Clause, as amended, put and passed.
Clause 86: Contract to avoid Act --

Mr COWAN: I ask members to vote against this clause. as I intend to move a new clause 86.
Clause put and negatived.
New clause 86 --
Mr COWAN: I move -

Page 53 -- To insert after clause 85 the following new clause to stand as clause 86-
Contract to avoid Act
86. (2) Except as provided in subsection (3) or by or under any other
provision of this Act --

(a) any agreement or arrangement that is inconsistent with a provision of
this Act or purports to exclude, modify or restrict the operation of this
Act is to that extent void and of no effect-, and

(b) any purported waiver of a right conferred by or under this Act is void
and of no effect.

(2) Except as permitted by subsection (3) or by or under any other provision
of this Act, no person shall enter into any agreement or arrangement with
intent either directly or indirectly to defeat, evade or prevent the operation of
this Act.
Penalty: $2 000.
(3) A residential tenancy agreement may contain a provision by which
sections 43, 44,45, 46, 47, 48, 50, 51, 52, 53, 54, 55, 59 or 60 is excluded,
modified or restricted if the residential tenancy agreement is in writing and is
signed by the owner and the tenant.

The proposed new clause will give the owner and the prospective tenant the opportunity to
vary a standard agreement without having to bring it before the tribunal for ratification. it
seems to me that on many occasions members on this side of the Chamber have argued quite
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rightly, that there has been too much interference or intervention in areas of agreement
between the owner and the tenant where they are not in accord wit some variations on a
particular agreement, In this ease, I am aware that most of the people involved in the tenancy
associations are not happy with this now clause. Nevertheless, the National Party feels very
strongly that it is the responsibility of the owner and the tenant to reach their own agreement
wherever possible and not have to go before the tribunal to seek a variation.
One thing I would like the Minister to clarify is chat a new clause, I think it was clause 57.
relates to those things which can or cannot be done. I would assume that the Clerks will
ensure that the clauses are correctly renumbered. I am sure that they have the competence to
do that.
Mr TAYLOR: It is with very great reluctance indeed that I indicate that the Government will
support the new clause moved by the Leader of the National Party. It is a little sad that that
should be the case because there is no doubt that the proposed new clause gives an opting-out
provision in some circumstances and is defeating the purpose of this legislation.
The Government will monitor very closely the impact of this opting-out provision to which it
will agree tonight. If tenants are being severely disadvantaged by itIi will have no hesitation
in suggesting to the Government that it bring back this legislation to the Parliament next year
or the year after to allow the opportunity to move an amendment that may be appropriate.
Nevertheless, I can count to 17 and I understand that if we do not accept the amendment in
this place it will, no doubt, be moved in the Legislative Council and will be supported in that
place.
Mr HASSELL: This is a kind of omnibus clause which seeks to overcome the manifest
deficiencies in vast areas of this legislation. It does so by allowing the simple expedient of
opting out of quite a number of clauses. To that extent, it is a desirable amendment. I am
surprised that the Government is accepting it without any special provisions, particularly in
the form in which it is in. It may have been thought that it would contain a special provision
as to the tenant signing a separate notice acknowledging an understanding of what is
happening when the opting-out takes place. However, that has not been agreed to and the
provision is to operate, as it appears on the Notice Paper, as a simple matter of a written
agreement allowing the parties to opt out. It will still leave the Bill with a lot of strange
provisions and it will create a lot of anomalies.
The fundamental deficiency of the Bill is not only that it is heavily weighted in one direction
which is what the member is trying to address with the new clause, but also the fact that it
fails to draw a distinction between the different types of situations. It attempts to be too
universal in its application and it goes a long way beyond what was needed, which was some
simple reform of the law - a simple provision that this may or may not be done -- and a place
where disputes could be resolved expeditiously. Notwithstanding all those things the
amendment appears to be desirable as a means by which to minimise the unjust impact of the
legislation as it stands and to that extent it should be supported.
Mr TRENORDEN: The important part of this amendment is the fact that it has been said
many times during the second reading debate and tonight that many people can go through a
tenancy agreement without any problem. These people can refer to these clauses and opt out.
I point out to the Chamber that the only real security that is available to tenants will not come
from this Bill but from the fact that there are plenty of places to rent. The conditions of
supply and demand will still reign supreme. If it is difficult for tenants to find rental
properties, there will be problems with this legislation. The best thing to keep tenants and
landowners away from each other is to have enough rental properties in order to keep the
supply and demand equally balanced. The important part of this is that the majority of people
who do not have problems will be able to opt out of the system. For that reason it is highly
desirable.
New clause put and passed.
Clause 87: Recovery oflamounts paid under mistake of law or fact --

The clause was amended, on motion Mr Cowan, as follows --

Page 53, lines 18 and 19 -- To delete 'magistrate sitting in the Small Disputes
Division" and substitute the following --

referee
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Clause, as amended, put and passed.
Clause 88: Exemption of tenancy agreement or premises from provision of Act -

Thbe clause was amended, on motion by Mr Cowan, as follows -

Page 53, line 24 -- To delete "magistrate sitting in the Small Disputes Division" and
substitute the following -

referee

Mr HASSELL: I ask the Minister to briefly explain to the Committee the circumstances in
which he sees this clause having some application. It is a strange clause. It is in addition to
that provision providing for ministerial exceptions. This provides for a judicial exception to
be pranted and I wonder what the purpose of it is.

M~r TAYLOR: This clause allows the referee to overcomne some of the difficulties that the
member for Cottesloe mentioned to the Committee earlier today. For example, the magistrate
might consider on application that he should exempt the provision in relation to bonds and
the figure could be increased in circumstances where the house has expensive furnishings and
fittings. It might be appropriate for a tenant to pay a much higher bond than otherwise set
down in the legislation. It indicates flexibility which will be available to those who
administer the legislation.

The clause was further amended, on motion by Mr Cowan, as follows --

Page 53, line 25 -- To delete "magistrate" and substitute the following --

referee

Clause, as amended, put and passed.
Clause 89 put and passed.
Clause 90: Letting fees --
Mr TAYLOR: I move an amendment --

Page 55, line 6 -- To delete "one" and substitute the folowing --

4

This amendment relates to an earlier amendment which is part of an agreement entered into
with REIWA in relation to letting fees. It ensures that real estate agents can apply for four
weeks' rent as a letting fee and even if the tenant only pays one week's rent letting fee
REIWA can charge the owner faux weeks' rent in those circumstances.

Mr WATT: I ask the Minister whether an owner can charge a letting fee. The situation has
been put to me by one owner who has a number of units and lets them himself. It takes him a
great deal of time.
Mr Taylor The owner is not able to charge letting fees at the moment and he will not be able
to do so under this legislation.
Mr WATT: I have been asked to explain the procedure in which the owner is involved in
letting his own properties. He spends a fair amount of time and incurs expense in doing this.
He makes the case that there is no difference between his collecting a letting fee and an agent
doing it. Tenants usually vacate properties on Saturday morning, the owner then spends the
rest of Saturday and Sunday morning cleaning up. He advertises the premises as open for
inspection at 11 o'clock on Sunday mom-ing and usually lets the property the same day. He
goes through the fairly lengthy procedure of completing a property inspection report and,
whether it is completed by him and checked by the tenant, or done in conjunction with the
tenant, it is time consuming. However, it must be done especially with this sort of legislation,
because if the tenant makes a claim against the owner or vice versa, it is absolutely essential
that this documentation be available, particularly as both parties sign it.

The owner makes a reasoned case to demonstrate that he spends many hours in the course of
letting the premises and there is no reason why he should not be entitled to a fee in the same
way that an agent is.

Amendment put and passed.
The clause was further amended, on motion by Mlr Taylor, as follows --
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Page 55, lines 15 to 20 -- To delete t subclausc.
Clause, as amended, put and passed.
Clause 91: Time for bringing proceedings-
Mr& WATT: This refers to the time allowed for bringing proceedings for an offence against
this Act. The actionnmaybe takenawithinctwo yearsof the day the offence is alegedto have
been commnitted. My proposed amendmnent seeks to reduce that time from two years to six
mnonths, which is considered to be more duan adequate. The likelihood of anything happening
after six months is remote and the provision makes it necessary for owners to keep records
and nil sorts of things once the tenancy has been completed.
I move an amendment --

Page 55, line 23 -- To delete "two years" with a view to substituting "six mnonths"'.
Mr TAYLOR- We do not accept this amendment. The member for Albany might be
confusing offences under this legislation with disputes under the Act. If there is an offence
under that it will be dealt with in a criminal jurisdiction; for example, the Court of Petty
Sessions. It is possible that an investigation into such matters could take longer than six
months and could go on for a year or more. Given that offences are the most serious matters
that can be deal: with in relation to this legislation and are dealt with in a criminal
jurisdiction, the two year period is an appropriate one.
Mr Watt: Would the Statute of limitations or something else apply to that situation, anyway?
Mr TAYLOR: I do no: know, but if that were the case it would not be in the legislation. I
sin sure that the draftsmen have done their job well and that this is seen as being necessary to
the legislation.
Mr Watt: It is far too long.
Mr TAYLOR: If necessary, I can get further information on this for the member.
Amendment put and negatived.
Clause put and passed.
Clause 92: Regulations --

Mr COWAN: We believe thai there is a deficiency in having the regulations being able to
lay down the code of practice and procedures to be followed for the way in which fees should
be paid. We did have an amendment on file, but after seeking advice of Parliamentary
Counsel decided that the amendment I will now move was superior. I move an amendment --

Page 56, after line 2 - Insert the following paragraph --
(a) provide for the practice and procedure to be followed, and the payment of
fees, in relation to proceedings under this Act;

Mr TAYLOR: Yes.
Mr HASSELL: What is this amendment aimed at? Where does it come from, and what does
it replace?
Mr Cowan: It relates to the payment of moneys under section 32(7) of the Act, which if I
remember correctly relates to interest on bond moneys. The amendment lays down the rules
under which that money can be utilsed.
Mr HASSELL: I cannot pick that up as there is no clause 32(7).
Mr Cowan: The member is quite right.
Mr HASSELL: I suppose that this relates to legal proceedings.
Mr Cowan: There are all sorts of proceedings, but generally this relates to where it should be
paid.
Mr HASSELL: I suppose that that is all right.
Amendment put and passed.
Mr H-ASSELL: I am still concerned about the provisions of clause 92(c). Under this clause
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the Governor may make regulations to prescribe the form of written residential tenancy
agreements and authorise or require the use of such forms. Why does the Government want
this requirement? What is the Government's plan?

Mr TAYLOR: If we consider it appropriate to set down a written residential tenancy
agreement and require that that be used, chat written agreement would have to be the
minimum requirements as set down in this legislation for those sorts of agreements, but it
would only be used if it were considered necessary. It is more than likely that organisations
such as REIWA, having seen this legilation, will draw up a standard tenancy agreement of
the sort they have been using for somte time. If chat agreement is satisfactory the Government
will not have to go down that path.

Clause, as amended, put and passed.
Clause 93: Consequential amendments to other Acts --
Nr TAYLOR: The new schedule relates in detail to the agreement by the Government to
ensure that bonds can be held either in a central fund or in some financial institution such as a
bank or building society. This overcomes the difficulty that a number of estate agents and
others saw in relation to this matter.

As mentioned by the member for Albany, the Government agreed to move ibis amendment in
the place of amendments that the member for Albany had on the Notice Paper. We thought it
appropriate that rather than try to insert those sorts of provisions in the Bill that we move
them in a schedule because of the complicated nature of the amendments and the difficulty of
doing this in a rational way throughout the Bill. I move an amendment -

Page 56, line 15 -- To insert after "Schedule" the following --

2

Amendment put and passed.
Clause, as amended, put and passed.
New Schedule -.
Nr TAYLOR: I move --

Page 56, after line 16 - To insert the following Schedule -

SCHEDULE I

(s.30(4))
Provisions relating to holding and

disposal of security bonds and
the income therefrom

PART A
Definitions
1. In this Schedule --

"authorized agent" means a public officer appointed by the bond administrator
to be his agent and included in a notice of such appointment published in the
Gazene;
".authorized financial institution" means a bank, a building society, or a body
that is prescribed or that belongs to a class of bodies that is prescribed;
"bank' means a bank as defimed in section 5 of the Banking Act 1959 of the
Commonwealth, as amended and in force for the time being, or a bank
constituted by or under the law of a State;

bond administrator" means the Permanent Head of the Crown Law
Department; and
building society" means a society within the meaning of the Building Societies
Act 1976.

7507



7308 ASSMBLYJ

Where bond moneys to be paid
2 (1) A person who received a security bond paid in relation to a residential
tenancy agreement shall pay the amount of the bond --

(a) to the bond administrator either directly or by lodging the
amount with an authorized agent of the bond administrator, in
which case Parts B and D apply to that security bond; or

(b) to an authorized financial institution, in which case Pants C and
D apply to that security bond.

(2) A payment under subclause (1) shall be made within 7 days of the
person's receipt of the bond or, in the case of a real estate agent under the Real
Estate and Business Agemts Act 1978, within 28 days of his receipt thereof.

Rental Accommodation Fund
3. (1) For the purposes of this Act there shall be established and kept at
Treasury an account called "the Rental Accommodation Fund" to be
administered by the Permnanent Head of the Crown Law Department.
(2) There shall be paid into the Rental Accommodation Fund --

(a) all moneys received under clause 2(l)(a), 6(c), and 7(4);
(b) all income arising from the investmnt of that fund, as

determined by the Treasurer; and
(c) any moneys received under section 83(11),

and there shall be paid out of that fund all amounts required to be paid under
clause 5(1).
(3) The income referred to in subclause (2)(b) and the moneys referred to in
subclausc (2)(c) shall be applied -

(a) in payment of any amount required to be paid by or under
section 83(5) or (6);

(b) in reimbursement of the costs and expenses incurred, so far as
such incame and moneys will allow in the performance by
referees, the bond administrator and his authorized agents, the
Department and the Commissioner of their respective functions
that are attributable to the carrying out of this Act; and

(c)) in payment of any amount required to be paid under subclause
(5).

(4) The amount to be reimbursed under subclause (3)(b) --

(a) shall be detrnined by the Treasurer after consultation with the
Ministers responsible for the administration of this Act, and the
Department respectively; and

(b) shall be paid into the Consolidated Revenue Fund.
(5) If in the opinion of the Treasurer there is at any rime any surplus income
available from the Rental Accommodation Fund he may direct that all or part
of that surplus income be expended for the purpose of public housing in such
manner as he may specify.
(6) The Rental Accommodation Fund is part of the Trust Fund provided for
by section 9 of the Financial Administration and Audit Act 1985.

Duties of bond administrator
4. The bond administrator shall --

(a) cause to be kept proper accounts and records of transactions of the
Rental Accommodation Fund established under clause 3; and

(b) in relation to the amount of a security bond paid to him under clause
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2(l)(a) -

(i) show in such records die name and address of the owner and
the tenant under die residential tenancy agreement in respect of
which the bond was paid; and

(ii) pay out die amount of the bond in accordance with clause 5.
PART B

Disposal of security bond by bond administrator
5. (1) The bond administrator shall on receipt of --

(a) an application in die prescribed form -

(i) signed by both parties to die residential tenancy agreement to
which the bond relates; and

(ii) lodged wit the bond administrator or his authorized agent; or
(b) a copy of an order under clause 8,

pay the amount of the bond, or where subclause (2) applies part of that amount, in
accordance with the application or the order.
(2) An application under subclause (1)(a) may relate to part of the amount of a
security bond.
(3) If a party is deceased, the signature of his executor or administrator to an
application is sufficient for the purposes of subclause (1)(a), and if a party is
represented by a manager or administrator under any written law, the signature of the
manager or administrator is sufficient for such purposes.
(4) If 6 months have elapsed since tenmination of a residential tenancy agreement and
a bond has not been paid in accordance with an application under this clause or an
application has not been made under clause 8, the bond shall be disposed of in such
manner as is, and subject to compliance with such provisions as are, prescribed by
regulations made under section 92.
(5) Regulations made under section 92 may provide for a scheme designed to
establish whether any bond is one which should be dealt with under subolause (4).

PART C
Terms on which bond held by flnancial institution
6 An authorized financial institution to which the amount of a security bond is paid
under clause 2(1 )(b) shall hold that amount on the following terms --

(a) the amount shall be held in the names of the owner and the tenant;
(b) interest at a rate not less than the prescribed rate shall accrue on the

amount for the period during which it is held;
(c) the amount of interest at the prescribed rate shall be paid, at such times

as are prescribed, to the Rental Accommodation Fund and if interest is
paid at a rate exceeding the prescribed rate, the amount representing
interest above the prescribed rate shall be paid, at such times as are
prescribed, to the tenant;

(d) the authorized financial institution may deduct from a payment to the
Rental Accommodation Fund or from a payment to a tenant under
paragraph (c) an amount not exceeding such fee as is prescribed in
respect of a payment of that kind;

(e) the amount of the bond shall be paid out in accordance with clause 7.
Disposal of security bond by Anancial institution
7. (1) An authorized financial institution which holds a security bond shall on receipt
of --

(a) an application in the prescribed form signed by both parties to the
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residential tenancy agreement to which the bond relates; or
(b) a copy of an order under clause 8,

pay the amount of the bond, or where subclause (2) applies part of that amount, in
accordance wit the application or the order.
(2) An application under subclause (I)(a) may relate to part of the amount of a
security bond.

(3) The provisions of subclause (3), (4) and (5) of clause 5 apply for the purposes of
this clause, and wit the further provision that regulations made under section 92 may
authorize the payment of an unclaimd bond to the Rental Accommnodation Fund
referred to in clause 3.

PART D
Referee may determine disposal or bond
8. (1) Subject to this clause, a referee may. upon application by an owner or a tenant,
order that the amount of any security bond be paid to the tenant in full, or, where the
referee is satisfied that the tenant is liable to pay an amount to the owner by reason of
a breach of a term of a residential tenancy agreement or for fumigation of the
premises as mentioned in section 30(1)(b)(ii), that the amount of the security bond be
applied in payment of, or towards, that amount and the balance, if any, be paid to the
tenant.
(2) Notwithstanding anything in this clause a referee shall not order chat any amount
held under section 30(l)(b)(ii) be paid to the tenant until the expiry of the period of 14
days after the tenant has delivered up vacant possession of the premises.
(3) Where a person makes an application under subclause (1), section 19(2) shall not
apply but the referee shall give to the other party notice in writing of the application
inviting him to indicate by notice in writing in the prescribed form, filed in the office
in which the application was riled, within 7 days after service of the referee's notice
whether he intends to dispute the application.

(4) Notwithstanding any other provision of this Act, where -

(a) a person makes an application under subclause (1) and notice has been
given to the other parry in accordance with subclause (3); and

(b) that other party does not within 7 days after service of that notice, file
in the office in which the application was filed a notice in writing in
the prescribed form indicating that he intends to dispute the
application,

a referee may, without conducting a formal hearing, order payment in accordance
with the application.

(5) If the other party indicates in the manner referred to in subclause (4) that he
intends to dispute the application. section 19(2) and the other provisions of this Act
relating to proceedings shall thereupon apply in relation to the application.

(6) A tenant may not make an application under subclause (1) before the termiination
of the residential tenancy agreement."
(1) Where more than one person is the tenant under a residential tenancy agreement,
an application may be made under subclause (1) by any one or more of the tenants,
and the referee may, subject to subclause (2) --

(a) if he is satisfied that it would be just to do so, order that the full
amount of the bond be paid to the applicant or applicants; or

(b) order that a tenant be paid any share of the bond to which he is
entitled,

in either case, less any deduction referred to in subclause (1).
(8) The limitation in section 12(2) does not apply to an application under this section.
(9) In this section a reference to the amount of a security bond includes, where clause
5(2) or 7(2) applies, a reference to the balance of a bond.
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New schedule put and passed.
Schedule --
The schedule was amended, on motion by Mr Taylor. as follows --

Page 56, line 17 - To insert after 'SCHEDULE" the following -
2

Schedule, as amended, put and passed.
Title put and passed.

Report
Bill reported, with amendments, and the report adopted.

Third Reading
MR TAYLOR (Kalgoorlie -- Minister for Consumer Affairs) [3.01 am]: I move-

That the Bill be now read a third time.
I would like to take this opportunity to thank my friend, Ed Russell, for the veew great work
he has done on this legislation over the past four and a half years, with now his third Minister
for Consumer Affairs. He has been very dedicated in his approach to this legislation, and I
hope that when the Bill progresses through the Council, die good work he and a number of
other people have put in over those years beans some fruit.
I would also like to take this opportunity to thank the Parliamentary Counsel who have been
involved in drafting this Bill, particularly Tony Dowling for the work he has done over the
last week or so in trying to make some sense of the amendments that we have seen come
before the Chamber tonight.
Question put and passed.
Bill read a third time and transmitted to the Council.

House adjourned a: 3.02 am (Wednesday)
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QUESTIONS ON NOTICE
TRADE DEFICIT

Forecasts
2687. Mr HASSELL, to the Minister for Industry and Technology:

(1) Do his advisers agree wit expert forecasts as published recently that
Australia's trade deficit is likely to rise?

(2) If so, what is the anticipated impact on Western Australia?

Mr BRYCE repliez

(1) The State Goverrnent disagrees with forecasts that Australia's trade deficit
is likely to rise. The Federal Government Budget forecast a current
account deficit of $11.5 billion or 4 per cent of GDP in 1987-88, a
reduction on a deficit figure of $13.6 billion or 5.1 per cent of GDP in
1986-87. Export growth of 5.75 per cent was forecast after 7.5 per cent
growth of goods and services exports in 1986-87. The value of imports of
goods and services was forecast to remain flat in 1987-88 compared with a
4.7 per cent fail in 1986-87.

The favourable October trade result is supportive of the Budget forecast for
a reduction in the current account deficit for 1987-88. To date, the
accumulated current account deficit for 1987-88 stands at $4.771 billion,
well below the $5.996 billion recorded at the same stage in the previous
year. Within this, exports have risen by 12 per cent, which includes sharp
rises in manufactured exports, and imports have remained almost
unchanged. Further, the averaging of monthly current account figures for
the last twelve months shows a downward trend in the current account
deficit since February 1987. The recent October monthly result of
$1.18 billion was particularly pleasing as it was below market expectations
of a monthly figure between $1.3 billion and $1.7 billion. Markets reacted
favourably to the lower deficit resulting in a stronger Australian dollar and
a decline in interest rates. In view of the various indicators influencing the
Australian current account deficit, it is expected that a reduction in the
deficit over the previous year shall be achieved.

(2) The Australian dollar's fall is favourable to Western Australian exporters,
of both manufactured products and commodities. For example, falls in the
price of gold since the crash have been more than compensated by the
increasing price of gold in Australian dollar terms. Gold investment and
increasing gold-related activity is expected to continue in the medium
term. The outlook for other prime earners of Westemn Australian export
income, including iron ore, wheat, wool, and beef, remains promising.
Similarly, wheat prices have started to rise as international stocks begin to
fall after years of build-up.

MINISTER FOR ECONOMIC DEVELOPMENT
Canberra Visit: Cost

2761. Mr HASSELL, to the Treasurer:

(1) Further to question 2492 of 1987 concerning the visit to Canberr a of the
Minister for Economnic Development, what was the total cost of charter
travel?

(2) What was the total cost of travel?

Mr BRIAN BURKE replied:

(1)-(2)
The member is referred to question without notice 56 of 28 April 1987,
which outlines the policy of the present and previous Governments on the
provision of information on ministerial travel.
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SPORT AND RECREATION: CYCLES
Helmets: Subsidies

2763. Mr MacKINNON, to the PremieF

(I) Further to question 2029 of 1987 concerning a subsidy to consumers for the
purchase of bicycle riders' crash helmets, have helmets yet been approved
for subsidy?

(2) If so, by whom and which'# ire they?

Mr BRIAN BURKE replied:

(I) Yes.

(2) Cabinet has decided that helmets approved by the Standards Association of
Australia -- SAA code AS 2063 - Bicycle Helmet Standard -- are eligible.
Those helmets eligible for a rebate are listed on the rebate coupons
available from the R & I Bank.

TEACHERS CREDIT SOCIETY
Assets: Valuation

2772. Mr MacKINNON, to the Treasurer:

Who will value the Teachers Credit Society's core business assets referred
to by the Minister for Minerals and Energy in the article quoting him in The
West Australian of 3 November?

Mr BRIAN BURKE replied:

If it should become necessary, appropriate steps would be taken to enable
the Government access to independent advice which will be obtained either
by the registrar acting on behalf of the Department of the Premier and
Cabinet, or Treasury.

STATE GOVERMENT INSURANCE COMMISSION
Assets

2775. Mr MacKINNON, to the Treasurer:

Can he indicate to me why it is now not possible for him to provide
information to the House giving a break-up of the relevant assets held by
the State Government Insurance Commission along the lines that I referred
to in my question 2597 which I put to him on Thursday, 19 November
1987?

Mr BRIAN BURKE replied:

It is not practical or commercially desirable to report the breakdown of the
commission's assets on a daily basis. Details of the commnission's assets at
30 June will be provided. each year when its annual report is tabled in
Parliament.

ORBITAL ENGINE CO FT LTD
Engine Plant: Establishment

2812. Mr HASSELL, to the Minister for Industry and Technology:
(1) What is the current progress of discussions between the Government and

the Orbital Engine Co Pry Ltd regarding the establishment of an engine
plant in Western Australia?

(2) What assistance package has been sought?

(3) Is the Government optimnistic?

Mr BRYCE replied:

See the answer to question 2439.
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ENERGY: FUEL
Bulk Distrributdon: Review

2813. Mr HOUSE, to the Minister for Transport:
When will die Department of Transport's review of the regulatory
framework affecting bulk fuel distriution within the rail served areas of
Western Australia be released?

Mr TROY replied-
I refer the member to my response to question 2663.

ROAD BRIDGE
Burswood: Commnencemtent

2815. Mr MacKINNON, to the Minister for Transport:
When does the Government expect wart to commence on die Burswood
Bridge?

Mr TROY replied:
I refer the member to my response to Legislative Council question 473.

TRANSPORT: BUSES
Perth Airports

2816. Mr MacCINNON, to the Minister for Tranisport:
(1) What current Transperth services serve Perth domestic airport?
(2) What current Transperth services serve Perth international airport?
(3) Are there any changes proposed in those services in the near future, and if

so, what are those changes?
Mr TROY replied:
(1) Route No 338.
(2) Nil.
(3) There are no current plans for any changes at this time. However, the

position is monitored on an ongoing basis.
ABORIGINAL AFFAIRS: NINDIL.A

Projects
2820. Mr CASH, to the Minister for Aboriginal Affairs:

(1) Of the various submissions considered by Nindila in the past two years. is it
a fact thiac the majority of recommnendations by Nindila favoured projects
from the north and north west regions as compared to submissions from
the metropolitan area, south, and south west regions?

(2) Can he explain the reason why the north and north west regions appear to
be favoured by Nindila?

(3) Who are the members of Nindila, and when were they appointed?
Mr BRIDGE replied:
(1) No.
(2) Not applicable.
(3) Nindila first met in May 1986.

The following agencies are represented on the committee --

Kulila Association;
Mcohol and Drug Authodity
Educ son Departiment;
Aboriginal Legal Service;
Departmnent for Community Services;
Police Departmnent;
Departmnent of Corrective Services;
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Aboriginal Medical Service;
Health Deparmient;
Aboriginal Affairs Planning Authority;
Department of Aboriginal Aftairs.

ABORIGINAL AFFAIRS: NINDILA
Objectives

2821. Mr CASH, to the Minister for Aboriginal Affairs:

(1) What are the objectives and functions of Nindila?

(2) What are the funding arrangements of Nindila?

(3) How much has been expended on Nindila, in each of the financial years
ended --

(a) 30 June 1984;

(b) 30 June 1985;
(c) 30 June 1986;
(d) 30 June 1987?

Mr BRIDGE replied:
(1) Nindila's aims are to --

identf and decrease the incidence and prevalence of substance
misuse amongst Aboriginal people in Western Australia;

obtain appropriate resources to fulfil thie above objective;

enable Aboriginal people to optimally urilise the available
resources;

foster and maintain public awareness of positive issues,
programmes, and initiatives in the Aboriginal area.

Nindila's main functions include --

coordinating and advising on the various resources available;

advising appropriate Government agencies about needs;

advising and informing Aboriginal people of the resources
available;
receiving and considering submissions from Aboriginal people;

reviewing the effectiveness and appropriateness of current
programmes and new initiatives;
advising on the distribution of funds provided to ADA under its
Aboriginal advancement programnme.

(2) Funding arrangements for Nindila are provided under the Federal and State
Government's Aboriginal communities development programme.

(3) (a) Nil;

(b) nil;

(c) nil;

(d) $11231.
CREDIT ACT

Rule of 78
2824. Mr WATT, to the Minister for Consumer Affairs:

(1) Is he aware of the High Court decision of 13 November which interpreted
one of three formulae specified in the Credit Act 1984 in a way contrary to
the traditional interpretation known as the rule of 78?
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(2) As the new interpretation means that consumers may be financially
disadvantaged, can he say if the High Court decision applies to the
Western Australian Credit Act 1984?

(3) If so, does the Government plan legislation to restore the traditional
interpretation known as the rule of 78?

Mr TAYLOR replied:
(1) The decision on the interpretation of the formula was a Vitorian Supreme

Court decision. The High Court decision simply refused leave to appeal
the Supreme Court decision.

(2) T'he Victorian decision is a persuasive authority for the situation in Western
Australia and, following negotiations by the Departmnt of Consumer
Affairs, the Australian Finance Conference has advertised to Western
Australian consumers who made early pay-outs of loans wider the Credit
Act that they could be entited to further payment. The decision therefore
does not disadvantage consumers. In fact it has the contrary effect.

(3) In the light of (2), it would be ludicrous for the Government to reintroduce
the Rule of 78.

TRANSPORT: BUSES
School: Gera/Ston

2826. Mr TUBBY, to the Minister for Education:
(1) Is it a fact that consideration is being given to the discontinuation of free

school bus services within certain localities, and given distances ftom
schools in Geraldton, and that a policy similar to that at Bunbury is to be
implemented?

(2) Is it correct that within these boundaries, children have to pay for the
service operated under a different contract controlled by the Transport
Commission?

(3) If yes to above, are these children covered by school insurance?
(4) Are they under the supervision of their school principal until they arrive at

school and until they arrive home?
(5) Are they allowed to be put off a bus for misbehaviour?
(6) Are these buses to be painted school bus colours for safety measons?
('7) Will these buses be mechanically inspected by departmental inspectors?
Mr PEARCE replied:
(1) No.
(2)-(7)

Not applicable.
MOTOR VEHICLE DRIVERS *LICENCES

Date of B rib
2828. Mr CASH, to the Minister for Police and Emergency Services:

(1) Do motorists now have to provide evidence of their date of birth when
renewing car registration papers?

(2) If yes, why is this necessary?
Mr GORDON HILL replied:
(1) No.
(2) Not applicable.
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MOTOR VEHICLE DRIVERS'LUCENCES
Photographs

2829. Mr MacKINNON, to the Minister for Police and Emergency Services:
(1) Has the commissioner's examination of the proposed photographic drivers

licence systemn, and his full report with recommendations, yet been
completed?

(2) If so, when was it completed?
(3) When is the Government likely to make a decision on the commuissioner's

recommendations?
Mr GORDON HILL replied:
(1)-(2)

'he Commissioner at Police's examination of the feasibility of a
photographic drivers' licence system was recently completed.

(3) A decision will be made following detailed consideration by die
Government.

TECHN4ICAL AND FURThiER EDUCATION
Functional Review Committee Report

2832. Mr GREIG, to the Minister for Education:
(1) In respect of the working party of the Functional Review Committee into

technical and further education, which was commissioned early this year.
has the committee completed its report?

(2) If not, when is it expected?
(3) If yes, when was it completed?

(4) When is it expected the report will be made public?

(5) If it is not to be made public, why not?
Mr PEARCE replied:
(1) Yes.
(2) Not applicable.
(3) November.
(4)-(5)

Functional Review Committee reports are not normally made. public.
However, decisions about the Functional Review Committee report of
TAFB will be made soon, and publicly announced.

COMMUNICATIONS: TELEVISION
Channel 10: Facilities

2833. Mr GREIG. to the Minister for Environment:
(1) In respect of the new Channel 10 tranismission mast and facilities currently

under construction between Welshpool and Pomeroy Roads in Lesmurdie,
was an environmental study undertaken as to the impact of transmission
signals on the health of residents?

(2) If no study was commissioned, why not?
(3) What steps were undertaken to consult local residents before the

construction commenced?
Mr HODGE replied:
(1) No.
(2) The transmission signals were not considered to have a significant effect on

the environment.

(3) The Shire of Kalamunda. was consulted during the assessment of t
project.
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BUILDERS REGISTRATION BOARD
Canadian Conference

2834. Mr LEWIS, to the Minister for Consumer Affairs:

(1) Did the chairman and members of the Builders Registration Board attend a
housing indemnity-warranty conference in Vancouver, Canada, recently?

(2) Ifyes -

(a) who attended;

(b) what was the duration of die conference;

(c) what was the purpose of the delegation's attendance;

(d) how long were the chaiurnan and the other attendees away for;

(e) who paid for the delegates to attend;

(f) what was the total cost of all travel, registration, accommodation,
and other expenses for each attendee at the conference and for other
extraneous visitations while away?

Mr TAYLOR replied:

(l)-(2)
I am advised that the chairman and one member of the Builders
Registration Board attended the conference referred to. However, as that
board is totally funded by industry and not by the Government. I am not
aware of the financial and other details requested by the member.

TRANSPORT: WESTRAIL
Amzalgamnarion

2835. Mr RUSHTON, to the Minister for Transport:

(1) Who initiated the inquiry into the amalgamation of Westrail with
Australian Railways?

(2) Has Westrai opposed the amalgamation proceeding?

(3) Is it intended that the Western Australian Development Corporation.
through FundsCorp, is to manage Westrail's cash balances?

(4) Has the commercialisation of Westrail now been aborted?

Mr TROY replied:

(1)-(4)
The present inquiry is not into the amalgamation of West-ail and
Australian National Railways. It is into the costs and benefits which might
flow from some form of integration between the two organisations.
Neither Government has a preconception as to the precise form of that
integration, or indeed as to whether there is value in integration at all.

It should be noted that there is a clear recognition by both the State and
Federal Governments that in Westrail and Australian National Railways
there are two highly efficient and competitive railway systems, firmly
committed to improving the viability and stature of the rail industry in this
country. It may be that the two systems have sufficient in common in their
operational and managerial philosophies for some form of integration
between them to assist in meeting this important national objective. It was
against this background that the two Governments jointly initiated the
present inquiry.

POLYCHLORINATED BIPHENYLS
Storage Sites: Monitoring

2839. Mr CASH, to the Minister for Health:

(1) Referring to his answer to question 2554 of 1987, are the areas in the near
vicinity of the PCB and DDT storage sites monitored for contamination?

(2) If not, why not?
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Mr TAYLOR replied:
(1) No.
(2) Because PCBs and DDT are stored in a manner which does not give rise to

contamnination of areas in the vicinity.
WASTE DISPOSAL COSNELLS SITE

Domestic Bores
2840. Mr CASH, to dhe Minister for Healt

(I) Are there any domestic water bores within the near vicinity of the waste
disposal site at Kelvin Road, Gosnells?

(2) If' yes, ame the domestic bores monitored for pesticides and other organic
pollutants?

(3) If no to (1), why not?
Mr TAYLOR replied:
(1) Yes.
(2) Yes.
(3) Not applicable.

EDUCATION: PRE-PRIMARY
Subiaco City

2843. Mr CASH, to the Minister for Education:
(1) Does the Education Department lease any premises for use as pre-primary

school centres in the City of Subiaco?
(2) If yes, who are the lessors and what is the annual rent paid for each

premises?
Mr PEARCE replied:
(1) Yes.
(2) The City of Subiaco; $1 500.

HER MAJESTY THE QUEEN
Photograph: Parliamentary Dining Room

2844. Mr HASSELL, to the Speaker:
(1) Have the photographs of the Queen. Head of State, and her husband been

removed from the parliamentary dining room?
(2) Where have they been relocated?
The SPEAKER replied:

I note there is a photograph of the Queen and Prince Phillip in the
parliamentary dining room. However, this is a matter which does not come
under the control of the Speaker. If the member wishes, he may care to
write to the Chairman of the Joint H-ouse Comnmittee.

TEACHERS UNION
Government Employment

2845. Mr CO WAN, to the Premier:
(I) Are the following former members of the executive of or former employees

of the State School Teachers Union now holding Government positions
other than as teachers -

(a) Liz Parker,
(b) Eric Ripper,
(c) Anne-Marie Heine;
(d) John Negus;
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(e) Darryl Powell;
(f) Sheila McHale;
(g) Kevin Edwards;
(h) Uz Bredemneycer
(i) Naomi Brown?

(2) (a) What position does each currently hold, and at what salary level;
(b) when was each appointment made;
(c) was each position advertised?

(3) Are the positions permanent, temporary, or on contract?
Mr BRIAN BURKE replied:

It is not the standard practice of this Government or its predecessors to
provide specific employment and salary details of either its employees or
private sector employees. However, if the member has any specific
concern in relation to the employment of any person within the public
sector, and gives me details of his concern, [ will have them investigated.

AGRICULTURE PROTECTION BOARD
Functional Review Commrittee Inquiry

2846. Mr COWAN, to the Premier:
(1) Further to question 2236 of 1987, when is it likely that action will be taken

to implement the recommendations of the Functional Review Committee's
inquiry into the Agriculture Protection Board, Pastoral Board, and Animal
Breeding Research Institute Advisory Board?

(2) Is he able to advise, either in broad terms or in detail, what that action will
be?

Mr BRIAN BURKE replied:

There are no significant changes planned which will affect the Pastoral
Board or the Animal Breeding Research Institute Advisory Board. The
Minister for Agriculture has already made a statement in Parliament which
answers this question in relation to the Agriculture Protection Board-

ROADSIDE CLEARING
Lanceiin-Perrh Road

2851. Mr BRADSHAW, to the Minister for Conservation and Land Management:
(1) Is he aware of a leeter dated 26 October 1987 from P. Hussey, Executive

Officer. Roadside Vegetation Conservation Committee, which
recommended a person be prosecuted for illegal roadside clearing on the
Perth-Lancelin Road?

(2) Did he stop the prosecution taking place?
(3) If yes, why?
(4) Is the person required to rehabilitate the roadside where the clearing took

place?
(5) If yes to (4), when was this instruction given?
(6) What action is being taken in this matter?
Mr HODGE replied:
(1) Yes, the member gave me a copy.
(2) No.
(3) Not applicable.
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(4) Yes.
(5)-(6)

Officers from the Departnent of Conservation and Land Management and
the Main Roads Department ame presently assessing the damage and
preparing a rehabilitation prescription.

MR TONY LLOYD
Governemt Appoinonents

2854. Mr HASSELL, to the Premier
(1) How many Government appointmnents will Mr Tony Uloyd retain in view

of his enhanced position at Rorhwells. Ltd?
(2) What proportion of his time will be devoted to -

(a) Rothweils Ltd:
(b) each Government position?

Mr BRIAN BURKE repled
I refer die member to question without notice 476 of Thursday, 3 December
1987.

WATER RESOURCES
Extension: Pingaring

2857. Mr COWAN, to the Minister for Water Resources:
(1) Further to question 2808 of 1987, has he received a cost estimate for the

extension of the comprehensive water supply to the townsite of Pingaririg?
(2) If so, what is the estimated cost?
(3) If not, when will such an estimate be done?
Mr BRIDGE replied:
(1) No.
(2) Not applicable.
(3) Not applicable. After an investigation by the Water Authority, I have

written to the Shire of Kulin advising that the capacity of the scheme is
more than adequate to meet the needs of the residents of Pingaring and, as
a consequence. no restrictions have been imposed on the town in recent
years.
It appears that water for stock purposes may have been drawn from the
town's standpipe rasher than the Dandagin Rock drought relief dam. The
Water Authority is confident that if water for stock purposes is drawn from
the appropriate source, the needs of Pingaring residents can be met.
I will send the member a copy of my letter to the Shire of Kulin.

QUESTIONS WITHOUT NOTICE

ABORIGINAL AFFAIRS: COMPACT
State Support

481. Mr BLALKIE to the Minister for Aboriginal Affairs:
(1) Following his reported ready response to agree with Prime Minister

Hawke's promise of a compact of understanding with Aboriginal people,
what other States have also given similar public or private suppon?

(2) Would he give the House details of his publicly reported commitment to
support a compact of understanding, and also indicate to the House in
general term what the compact is all about?
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Mr BRIDGE replied:
W4)-2)

1 am not able to indicate to the House what the compact is all about,
simply because I do no: understand the details of it, and I imagine at this
stage even the author of such a scheme, the Prime Minister, is probably
without that infomiation. The reason I say that is that, as I understand it,
the intention wit the compact is to seek from the public of Australia a
basis upon which there is same potential for an agreement to be reached
between the Federal Government and the Aboriginal people of Australia.

That is the basis upon which I understand the Primne Minister would seek to
proceed, so it stands to reason that at this stage neither he, nor I, nor
anybody in this Chamber nor outside it, can define what path char process
might take. If we are seeking to establish a basis upon which the nation
talks about approaching this arrangement and, in a way, proceeds to agree
that tern is a formula capable of being put in place, it stands to reason
there must be consultation; that is the firs: thing. Nobody is hedging
around corners, it is just a fact of life.
The second thing is simnply that if we as a nation ame fair dinkumn or even
remotely dinkum about looking at the real celebrations attached to 1988,
we have to look very seriously and squarely -

Mr Hassell: There won't be any celebrations after some of the extremists in the
Aboriginal-..

Several members interjected.
Mr Bryce: There is nothing like the sound of the word "Aboriginal" to bring you

out of your chair and off the blue leather. How exttremely white you go!
Mr Hassell: It will be a black thing for the nation.
Mr BRIDGE: The member for Cottesloc should be the last person to make

utterances in this Chamber about Aboriginal affairs.
Mr Hassell: I will have a few more to make, coo.
Mr BRIDGE: The member is in a unique position -

Mr H-assell: -- of no: wanting to destroy this nation by splitting it on racial lines.
Mr BRIDGE: -- of joining two other persons in this country who, in a very strong

way, sought to discredit Aboriginal people.
Mr Hassell: That is nonsense.
Several members interjected.
The SPEAKER: Order!
Mr BRIDGE: His speaking in rather nasty terms at times about Aboriginal people

only defines that the member for Contesloc shared with those other two
people in what I think was a way in which his political career was
suddenly jolted. If we look a: the history of the member for Concesloe's
position, that of the former Leader of the Country Party in the Northern
Territory and, more recently, that of the former Premier of Queensland, we
can see where they all ended; yet they were all pretty good advocates of
getting stuck into Aboriginal people. The member for Contesloc will find
that fate has dealt pretty well with him and those other two fellows.

Government members: Hear, hear!
Mr BRIDGE: ft is an interesting thing. The old saying is that if you kick a dog

hard enough he will turn and bite.
Several members interjected.
The SPEAKER: Order!
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Mr BRIDGE: All three of those people have copped their due regard, and I hope
it is a lesson for some of the members opposite. Surely amongst them are
some with the capacity to advance good sense and judgemient and, above
all, a degree of compassion which is very desperately needed as we
approach the celebrations in 1988.

If we sit fair dinkum about a united approach to 1988 -- and I am fair
dinkum about it - it ought not to be beyond our capacity to put to the
public of Australia as a manoer of principle a proposal that addresses that
parr ot our history. If we -- the Stares, the Commonwealth, the Aboriginal
people, and the non-Aboriginal people -- are able in a combined way to
come up with an arrangement in the spirit of cooperation, goodwill, and
unity for the future, agreed on the basis of a document which is capable of
being put in place and accepted, then I think it will be the single most
important feature to conic out of [988, to which the public at large Would
say, "Great work on the part of the Federal Government and those in other
Governments who are prepared to follow it." It is on that basis that I see
great merit and much principle in what the Prime Minister is seeking to do.
I am not in the business of telling members. what the derails are because I
do not know. It may very well be that when they are produced I will not
agree with them; but what I am prepared to do is show understanding and
compassion towards Aboriginial people as we approach the celebrations in
1988. Sadly enough, it seems that understanding and compassion are
missing, if the sentiments of the likes of the member for Cortesloc do in
fact reflect those of the Opposition in this Chamber.

Government members: Hear, hear!
POUCE

Opposition Criticism
482. Dr ALEXANDER, to the Minister for Police and Emergency Services:

(1) Is the Minister aware of criticisms made by the Leader of the Opposition
and the member for Mr Lawley directed at senior police in Western
Australia?

(2) Does the Minister believe that the Commissioner of Police and his senior
officers deserve such criticism?

Mr GORDON HILL replied:

I thank the member for giving me the opportunity to answer this question.
As the House knows, I bad hoped to comment on this earlier; however,
time expired because of the agreement that was reached with the
Opposition.

It is of concern to me personally, and to the Government, that the
Opposition has attempted to politicise policing in this State. At least since
the time that I have been the Minister for Police and Emergency Services I
have noted with interest the approach of this Opposition in dealing with
policing issues. It is quite apparent that the Opposition has attempted to
discredit the Police Force and attack the police. thinking that by that
process it is in turn attacking the State Government.
I believe that the Leader of the Opposition recently was trying to intimidate
the Commissioner of Police and his senior officers when he said on one of
the television stations --

The Liberal Parry and the Opposition won't be the losers out of any
such arrangement.. .

He was talking about discussions on random breath-testing. The Leader of
the Opposition continued -

..but the position of the corrunissioner will be.
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It is quite clear that the Leader of the Opposition is trying to intimidate the
Commissioner of Police and die senior officers, and I ask the Leader of the
Opposition if in fact he has some sort of secret hit list of officers of the
Government service.
The member for Mt Lawley said recently on a television station in relation
to random breath-testing -

It might be wise for the Commissioner to start looking at supporting
his men so that they can work in an effective way.

If those comments are not attacks on die Commuissioner of Police and
senior police officers of this State, I do not know what is. The member for
Mt Lawley has tried on occasions in the past to indicate to this House that
he has the support of senior police officers and the Commnissioner of Police,
and I refer to a comment in Hansard wherein the member for Mt Lawley
said -

..of all members in the Chamber I have perhaps the best
relationship with our Police Force and I believe I have a good
relationship with the Commissioner and the senior officers of the
force. That is demonsrated by the confidence they show in me by
keeping me advised of current events within the force.

Knowing very weil that the truth often escapes the member for Mt Lawley
in this Chamber and he likes to mislead the Parliament on occasions, I
asked the Commissioner of Police whether the member for Mt Lawley had
received briefings from senior police officers and what they might be
about. The commissioner wrote to me as follows --

Inquiries with my Executive has revealed that there have been no
briefings provided to the Opposition spokesman in the manner
implied by him during Parliamentary debate on the Road Traffic
Amendment eml.

No briefings at al;.caugbt out again! The cortmissioner went on to say --

However, during the latter pant of 1986 and on occasions during
1987 Mr Cash visited the Bunbwry, Kalgoorlie and Albany regions.
These visits were of a very short duration and I am advised that no
matters of significance were discussed by members and most
certainly not in the maimer inferred by his comnments to Parliament.

He has been caught out again. He has misled this Parliament and has
attacked the Commissioner of Police, as has the Leader of the Opposition.
I wish for a change they would show some support for the Police Force in
this State and for senior officers of thie force.
I wonder whether the member for Mt Lawley is prepared to place on record
the names of the officers from whom he believes he has had briefings. Can
he give the names of the officers? Clearly his comments are untrue. I
would like to see die Leader of the Opposition and the member for Mt
Lawley state to this Parliament which officers of the Police Force they refer
to when they say senior police officers in this State are out of touch with
the rank and file of the Police Force. I do not believe that to be true. I
support the Commnissioner of Police and the senior executive; they are
doing an outstanding job. I just wish the member for Mt Lawley would
name the police officers he believes are out of touch. He is good at making
generalised comments without any foundation whatever.

ABORIGINAL AFFAIRS: COMPACT
Content

483. Mr MacKINNON, to the Minister for Aboriginal Affairs:
(1) How did the Minister make the following statement as reported in The

West Australian of 5 December, bearing in mind the answer to the earlier
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question when he indicated he had no detail of the content of any
Aboriginal compact or treaty -

Such a compact will have the capacity to generate a greater
awareness in Australia of the plight of Aborigial people?

(2) Given chat he has committed this Government and the people aof Western
Australia to such a compact, what are the types of things he believes that
compact will contain?

The SPEAKER: Order! For at least two reasons that question is out of order. If
the Leader of the Opposition wishes to ask it again ini that form, I ask him
to send acopyto me solIcan have alook at it. [f he cares to rephrase itlI
will give him another opportunity to ask die question.

ABORIGINAL AFFAIRS: COMPACT
Responses

484. Mr BLAIKIE, to the Minister for Aboriginal Affairs:
Having regard to the ALP policy which implies Labor Governments would
have discussions wit Aboriginal people on matters concerning them,
would he give details to the House of the areas and the Aboriginal
communities chat he has contacted regarding the proposed Aboriginal
compact and the responses of Aboriginal people in this State to him to date.

Mr Bridge: I would love to answer that.
The SPEAKER: Order! I know you would, but it is about time people read their

Standing Orders. That question is our of order too.
Point of Order

Mr BLAIKIE: I would be pleased if you would advise me on what grounds the
question is out of order.

The SPEAKER: I am pleased to help. Read page 46.
Questions without Notice Resumed

TRANSPORT: AIR
Inbound Flights

485. Mr MARLBOROUGH, to the Minister for Transport:
Following recent headlines concerning the lack of seating available on
inbound overseas flights, can the Minister advise what benefits have been
achieved by his approaches to Qantas?

Mr TROY replied:
I am pleased to advise the House that through the approaches made by my
colleague, the Minister for Towismi, and 1, Qantas has been able to offer
supplementary services to Western Australia. I am advised that Qantas has
chartered a DC10 aircraft capable of carrying 329 economy class
passengers. It is intended that two extra flights per week will commence on
26 December 1987. The extra flights will leave on Monday at 2.00 pm and
Saturday at 3-30 pm on the Perth-Singapore route. These services will
operate for a trial period and Qantas will continue to mount additional
capacity to meet traffic demands on that particular route.
Iam sure members on both sides will appreciate the efforts of the State
Government arid Qantas in coming to temins with this problem of seating
capacity and chat they will acknowledge the quick action Qantas has taken
to remedy tis problem. I understanc' the Minister for Tourism has initiated
talks with the Qantas executive early next week to consider longer-term
issues, and I hope she will be as successful as our latest joint approach on
this immediate difficulty.
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ABORIGINAL AFFAIRS: TREATY
Difference

486. Mr HASSELL, to the Minister for Aboriginal Affairs:
(1) What is his understanding of the difference between a compact with

Aborigines and a treaty with Aborigines?
(2) What consideration has he or his department given as to which parties

might represent Aborigines in Western Australia and be authorised on their
behalf to enter into a binding compact or treaty, as the case may be?

Mr BRIDGE replied:
(04)-2)

Members opposite are a sick bunch of fellows. It is absolutely sad. I have
been in this Parliament now corming up to nine years. When I came here I
was conmnitted to a goal to try to persuade the broader society to a greater
understanding of its attitude cowards Aboriginal people. There has been
considerable success in chat respect, but within the four wails of this
Parliament there is a group who sit opposite on whom I have had no
impact whatever.

Mr MacKinnon: Your land rights legislation did not do much.
Mr BRIDGE: In nine years they have not advanced their mentality on this issue at

all.
Mr Hassell: Why don't you answer the question instead of showing your

ignorance of what you are doing and abusing people who ask you
questions?

Mr BRIDGE: I am used to taking the lead and being where the action is. There is
a dictionary available at no great cost which members opposite can obtain
and read the difference between a compact and a treaty. One starts with
"c" and the other with "t".

Mr Clarko: Is this the member for Perth's dictionary?
Mdr BRIDGE: I do not know. He would have done a good job with it. I am

being cynical because I am creating the question with contempt. I am
making a farce of what the member asked. I will get back to being a
serious politician and say this -

Mr Hassell: You are making a farce because you will not face up to the issues.
The SPEAKER: Order!
Mr BRIDGE: When we reach the stage where the mechanics of this proposal

need to be discussed with the parties concerned, it will be appropriate and
proper that we should talk to the public at large and not just to the
Aboriginal people.

Mr Hassell: You have no idea what you are doing to this country. You come
here --

The SPEAKER: Order!
Mr Hassell: -- as a Minister and you cannot answer a simple question about what

you are doing.
The SPEAKER: Order! This business of members continuing with their

interjections when called to order has to stop. I would like a little more
cooperation in the future from members during question time.
[nerjections during question time do nothing but extend answers and
cause members to rise on points of order with me about there being not
enough time for questions. If I call order in future, I ask members to
cooperate with me.

Mr BRIDGE: It is a matter of principle. If I believe that as a nation and as a State
it is a matter of principle that we need to examine a certain direction as it
relates to society, then I do not see that it is necessary for me --
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Mr MacKinnon; It is gobbledegook.
Mr BRIDGE. to consult wit everyone with respect to establishing the pround

rules forts set of principles.
Mr H~assell: You have a duty to tell the public.
Mr BRIDGE: I have cold the public.
MW Hassell: You will no: answer the question.
Mr BRIDGE: As a matter of principle. I see a need to look at the compact with a

view to its having potential with regard to the way in which we direct die
future of the nation. That is a matter of principle. I have also said tar I do
not know1 and nor does anybody else know, what the mechanics of it will
be. As we examine that part of the exercise, we will be able to make a
judgment as to where we go.

Mr MacKinnon: What are we supporting?
Mr BRIDGE: I have told the member three times that it is a matter of principle.

For a change members opposite should back off from genting stuck ino the
poor old black fellows of Australia.

MENTAL HEALTH PATIENT
Indecent Assault

487. Dr LAWRENCE, to die Minister for Health:
With reference to the question without notice asked by the member for
Cottesloc last week about a claimed assault by a psychiatric patient on a
woman in Claremont and the claimed deinstitutionalisanon of the
psychiatric care system, would he please comment on the wxu situation that
applied in this particular matter?

Mr TAYLOR replied:
I am very pleased to be able to comment on this matter, given the nature of
the question asked by die member for Contesloe last Thursday evening.
Given that the member for Cottesloe, since he moved out of the centre seat
on the front bench opposite, has become a bitter person who is prepared to
score whatever cheap political points he can, it is appropriate I give some
of the facts behind the question he asked me last Thursday.
He referred to an assault on a person in Claremont a few weeks ago, as the
member for Subiaco mentioned. It seems that the person to whom he
referred, the psychiatric patient, had, in fact, been held at the Graylands
Hospital at the Governor's pleasure. In fact, he has been in an open ward
of the hospital for the last five years and has been regularly visiting his
parents, in the community, for the past five years without any untoward
misbehaviour.
Another important point is that the police questioned that person in relation
to the assault that rook place, and they have found no evidence whatsoever
to link the psychiatric patient with the assault. To our knowledge, as he is
in the Graylands. Hospital, he has not been visited by the police. Certainly
the police have not been in touch with the hospital in relation to this
offence.
I should also say that the member for Corresloe said, by way of interjection
when I answered the question, dirt the lady concerned had tried to get in
touch with meso thatlIcould meet and speak with her on this matter. I was
not aware of any attempts on her part to get in touch with me, and if that
bad been the case I would have met with her. I went back to my office and
I asked my staff whether anyone had received a telephone call of this
nature. They had no information or evidence of any such phone call. I
checked also wit staff of the Health Department of Western Australia, and
they had no information or evidence in relation to this matter.
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I advise the member for Cortesloe that when he makes chose sorts of claims
he should check with me first. Either the person who spoke with him was
not willing the truth, or the member for Cotresice is not telling the truth.
Someone was not teling the truth. Once again, the member for Cottesloe
has endeavoured to gain a cheap political point, which he may have scored
in the newspaper the next day, but this House should know that what he
mred to prove last Thursday evening was not correct and certainly it was
not correct as far as any person wanting to speak with me regarding this
matter is concerned.

Mr Hassell: Has the suspected person been put back in security?

Mr TAYLOR: The suspected person has nor been put in security, but he is back
at the Omaylands Hospital, at his request. and he will stay there for as long
as he wishes. It is further proof that the point the member for Cortesloe
tried to put before this House last Thursday about the deinstitutionalisation
policy is not the case in this State. The person went back to the Graylands
Hospital, at his request, and will stay there until he wishes to be released, if
that is his wish.

He will only be released if the authorities and the medical people involved
are of the view that he is of no danger to the community. They have
certainly been of that view over the last five years. He has been held in an
open ward at that hospital and has visited his parents during that five years.
In addition, the police have found no evidence to link this person with the
assault committed on a person in Claremont at that particular rimne.

POLICE
Noreham Region

488. Mr TRENORDEN, to the Minister for Police and Emergency Services:

(1) Does the Northamn region have enough police to fully man its region once
the 38-hour week is introduced?

(2) If not, what steps is he taking to make sure there will be no shortage of
staff in that region?

(3) Can he guarantee that no police station will have its duty roster unfilled in
the forthcoming calendar year?

Mr GORDON HILL replied:

(0-)43
It does not make sense for the member to ask a question, of which no
notice has been given, which requires a specific answer after 5.00 pm. If
the member wants specific details he should put the question on notice and
I will seek the information he requires.

The Government has budgeted far in excess, this financial year, of the
number of police officers required for the introduction of a 38-hour week
which will be implemented from I January next year. The Government has
budgeted for an additional 100 police officers, and that is well-known in
the community. In addition to that, the Government has budgeted for a
further 112 public servants to free police officers from non-operational
duties for operational duties. As the Commissioner for Police has said, this
will well and truly cater for a 38-hour week for police officers in this State.
It is public knowledge that this Government has increased the real strength
of the Police Force like no other Government, and it has the fastest rowing
Police Force in this country. It is something of which I am particularly
proud.
The question raised by the member for Avon will be answered specifically
if he seeks specific answers to them on notice. As I have pointed out, this
Government has made a commitnent in the Budget and future Budgets to
increase the real strength of the Police Force by 100 officers. This caters
for the matters raised in the member's question.
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ABORIGINAL AFFAIRS: COMPACT
Consultations

489. Mr BLAHUIE. to the Minister for Aboriginal Affairs:
Having regard to the ALP's policy which indicates that the Labor
Government would have discussions with Aboriginal people on matters
concerning them, would the Minister provide details of the areas and
Aboriginal communities that have been contacted regarding the proposed
Aboriginal compact and the responses made by Aboriginal people to him to
daze?

Mr BRIDGE replied:
Only 1.5 seconds of question time are remaining, but I answered the
question when I said -

Several members interjected.
Mr BRIDGE: I suggest that members listen to me again.
Several members interjected.
The SPEAKER: Order!
Mr BRIDGE: It is pitiful to see the member for Cotteslee tryinig to be smart, and I

feel very sorry and sad for him.
The position is that consultative processes will occur when we discuss this
matter with the community. As a matter of fact we will be happy to speak
with the Opposition and others, even though it is probably not to the
Opposition's liking to make a contribution, but we will speak to it and to
the Aboriginal people about the compact. However, at this stage, all the
exciting things to do with regard to party policy are being enthusiastically
dealt with. The time will come when we will have consultation with the
public and it will be well met.

(134)
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